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                                                        PART I – SECTION H

                                       SPECIAL CONTRACT REQUIREMENTS

H.1
ORDER OF PRECEDENCE

Any inconsistency in this contract shall be resolved by giving precedence in the following order:  (a) Part I, the Schedule (Sections A thru H), (b) Section J, Attachment 1, GCCS Statement of Work, (c) Attachment 2, GCCS Specification (d) Representations and Certifications, (e) Part II, Section I, Contract Clauses, and (f) Part III, Section J, Attachments (3 through 10).
H.2      GOVERNMENT–FURNISHED INFORMATION (GFI)

The Government will provide the Government-Furnished Information (GFI) in paras. 1 and 2 below to the Contractor no later than 60 days after contract award.  Item 3 will be provided at a mutually agreed upon timeframe between the FAA and the Contractor.

             GFI                                                   
             1) Safety Computer Software

             2) GUS Processor Software

             3) PRN Assignment Numbers and Code Generation Polynominals             

H.3  TERMINATION – COST REIMBURSEMENT

Contract clause “TERMINATION (COST–REIMBURSEMENT)” 3.10.6-3 is applicable only to CLINS 0001, 0002, 0003, 0004, and 0008.

The cost principles and procedures, in effect on the date of this contract shall govern all costs claimed, agreed to, or determined under this clause.

H.4
TERMINATION – FIXED PRICE

Contract clause “TERMINATION FOR CONVENIENCE OF THE FAA (FIXED-PRICE)” 3.10.6-1 is applicable only to CLINs 0005, 0006 and 0007. 

H.5     DELIVERY/TASK ORDERS

(a) Any supplies and services to be furnished under this Contract will be ordered by issuance of Delivery/Task Orders.  Such Orders may be issued from the effective date of this contract for performance not to extend past 30 March 2014.

 (b) All Delivery/Task Orders are subject to the terms and conditions of this contract and will not change any terms or conditions of the contract.  In the event of a conflict between a Delivery/Task Order and this contract, the contract will take precedence.

(c) If mailed, a Delivery Order or Task Order is considered “issued” when the Government deposits the order in the mail.  Orders may be issued orally, by facsimile, or electronically.

H.6
TERMINATION DUE TO RELOCATION, REPOSITIONING OR  

           REPLACEMENT OF SATELLITE 

The Contractor shall notify the Contracting Officer and obtain the Government’s consent prior to relocating, repositioning, or replacing a satellite.  In the event the Contractor chooses to relocate, reposition, or replace the satellite without the consent of the Contracting Officer, the Government may terminate the Contract in accordance with this clause, and the Government will not be liable for any termination charges with respect to those satellite services that are affected by such relocation, repositioning, or replacement.  The Government’s right to terminate under this clause is in addition to any other termination rights the Government may have under any other provision in this Contract.  

H.7
TERMINATION FOR CAUSE  

The Government may terminate this contract, or any part hereof, for cause in the event of any default or breach by the Contractor, including but not limited to, failure to make progress so as to endanger the performance under the contract or failure to provide the Government upon request with adequate assurances of future performance.  The Contracting Officer will provide written notice to the Contractor of such default or breach.  Such notice will provide the Contractor with a specified reasonable period of time, but in no event less than ten working days (unless extended in writing by the Contracting Officer) to cure such default or breach.  In the event the Contractor fails to cure such default or breach within the time specified in such notice, the Government will be entitled to claim damages from the Contractor with respect to any loss or damage it may have suffered as a result of the Contractor’s default or breach, excluding loss of revenue or other consequential loss 

H.8      SATELLITE/TRANSPONDER FAILURE

If a satellite or transponder failure precludes availability of service on the existing satellite or transponder, the Contractor shall use commercially reasonable efforts to locate and provide replacement transponder capacity at the same orbital location or at an alternate location proposed by the Contractor and approved by the Contracting Officer.  If a replacement capacity is not available that permits continuation of service at the existing Contract price, the Contract will terminate without penalty to either party.  If the Contractor proposes an alternative approach for continuation of service at a higher price, the parties agree to negotiate in good faith to effect the continuation of service.  If mutual agreement on the alternative approach price is unable to be reached by the parties, the Contract will terminate without penalty to either party.  

H.9
RESTRICTIONS AGAINST DISCLOSURE

The Contractor agrees to keep all information it gathers or analyzes, or information the Government in the course of this Contract furnishes, in the strictest of confidence, said information being the sole property of the Government.  The Contractor also agrees that Government-provided information marked "For Official Use Only," "Confidential," or “Proprietary" must also be similarly protected. And shall take all reasonable measures necessary to prohibit access to such information by any such person other than those Contractor employees needing such information to perform the work, i.e., on a need-to-know basis.  

(a) The Contractor shall immediately notify the Contracting Officer in the event it determines or has reason to suspect a breach of this requirement.

(b) The Contractor shall require that all employees and consultants who are given access to such information sign a confidentiality and nondisclosure statement agreeing to safeguard the confidentiality of all such information gathered or provided to them hereunder as an integral condition of their employment.

(c) Upon the Government’s request, the Contractor shall provide the Contracting Officer with plans and procedures to ensure the confidentiality and physical security of information gathered or provided hereunder.

H.10
CONFIDENTIALITY OF DATA AND INFORMATION

(a) In the performance of this contract, the Contractor, its consultants and or subcontractors, may need access to information in the Government’s possession which is encumbered with restrictions on the Government’s rights to use or disclose, or that might preclude dissemination or use other than in the performance of this contract.  By reason of the foregoing, the Contractor agrees that any employee, subcontractor or consultant it uses shall comply with all restrictive legends or markings on data, software, or information it uses, and further agrees not to:

(1) Knowingly disclose such data or information to others without prior written authorization from the Contracting Officer, unless that data or information has otherwise become available to the public through no action or fault of the Contractor; and

(2) Use for any purpose other than the performance of this Contract data bearing a restrictive marking or legend, unless such information or data has otherwise fallen into public domain through no action or fault of the Contractor.

(3) If work required to be performed under this Contract requires access to proprietary data of other companies, the Contractor shall use its best efforts to obtain an agreement from such other companies for such use unless such data is provided or made available to the Contractor by the Government.  Two copies of any such company-to-company agreements so entered into shall be furnished promptly to the Contracting Officer.  Company-to-Company agreements shall prescribe the scope of authorized use of disclosure, and other terms and conditions agreed upon between the parties.  

(4)The Contractor agrees to make employees aware of the requirement to maintain confidentiality of data and information and the necessity to refrain from divulging either proprietary data of other companies or data obtained from the Government to unauthorized persons.  

(5) The Contractor agrees to obtain from each employee connected with this

contract, a written agreement that the employee will not during his/her employment by the Contractor or thereafter, disclose to others  or use for his/her own benefit or the future benefit of any individual, any trade secrets, confidential information or proprietary/restricted data (to include Government "For Official Use Only") received in connection with the work under this Contract.

(6) The Contractor agrees to include the substance of this provision in all subcontracts awarded under this contract, except to the extent that:

(i)  The Contractor considers the application of the prohibition of this provision to be inappropriate and unnecessary in the case of a particular subcontract.

(ii)  The subcontractor provides a written statement affirming absolute unwillingness to perform absent some relief from the substance of this prohibition; or

(iii) If the Contractor encounters the situation described in H.10.6.ii, the Contractor agrees to provide the Contracting officer written notice of the circumstances within ten working days of being notified by the subcontractor’s unwillingness to perform.  The Contractor agrees not to use any subcontractor so expressing unwillingness to perform absent any relief from the requirements of this section, unless use of an alternate subcontract source would unreasonably detract from the quality of the effort.

H.11
GOVERNMENT ACCESS

Authorized Government employees and FAA Contractors may have access to the Contractor’s facilities upon reasonable notice or in case of emergency.

H.12
PROTECTION OF SENSITIVE TECHNOLOGIES INFORMATION AND

           RELEASE OF INFORMATION 

All technical data provided to the Contractor by the Government shall be protected from public disclosure in accordance with the markings contained thereon. The Contractor and its subcontractors shall NOT release to the public or other Government agencies except as specified below, any information developed under or pertaining to this contract or subcontracts without the express written approval of the Contracting Officer.  This information includes press releases, promotional literature, and articles in technical publications, speeches at technical or scientific gatherings, price lists, and deliverables.  The Government will not unreasonably reject requests from the Contractor for release of information to the technical and scientific community.

H.13
TASK ORDER PROCEDURES  (CLIN 0008)

      a)   Only the Contracting Officer may issue Task Orders, providing specific authorization or direction to perform work within the scope of the contract and as specified in the schedule.  The Contractor may incur costs under this contract in the performance of Task Orders and modifications issued in accordance with this clause.  No other costs are authorized unless otherwise specified in the contract or expressly authorized by the Contracting Officer. 

b) Prior to issuing a Task Order, the Contracting Officer will provide the Contractor with the following data:

1) A functional description of the work identifying the objectives or results desired from the contemplated Task Order.

2) A request for a Task Plan from the Contractor to include the technical approach, period of performance, appropriate cost information required to determine the reasonableness of the Contractor’s proposal.

c) Within 7 calendar days after receipt of the Contracting Officer’s request, the Contractor shall submit a Task Plan conforming to the request. 

d) After review and any necessary discussions, the Contracting Officer may issue a Task Order to the Contractor containing as a minimum, the following:

1. Date of the order

2. Contract number and order number

3. Appropriation and Accounting Data

4. CLIN(s) & Description of Services to Be Performed

5. Place of Delivery/Performance (as applicable)

6. Period of time in which the services are to be performed, including start and end dates

7. Labor categories (T&M Orders)

8. The ceiling price of the Order (CPFF/T&M)

9. A functional description of the work identifying the objectives or  

      results desired from the Task Order, including special instructions   

      or other information necessary for performance of the task.

e) If the Government approves the Task Plan as submitted, the Contracting Officer will sign the Task Order incorporating the Plan, resulting in a fully executed Task Order.  If the Government disapproves the Task Plan, the Contractor shall negotiate with the Contracting Officer in good faith for a mutually acceptable Plan.  

f) If agreement cannot be reached on a Task Plan, the Contracting Officer may unilaterally direct the Contractor to begin work on the Task Order in accordance with the Plan issued by the Government.  Failure to agree will constitute a dispute subject to clause H.28 “CONTRACT DISPUTES”.

H.14
NON-GOVERNMENT PERSONNEL

To ensure the most knowledgeable and thorough review of submitted technical and price information, the Government employs certain non-Governmental personnel to serve as advisors in the review of technical and price information submitted by the Contractor.  Non-Governmental personnel may have access to price and technical information submitted by Contractor.  It should be noted that all non-Government personnel have signed non-disclosure statements, have been instructed concerning, and agree to abide by, the handling procedures imposed, and are aware of the need to take precautions to protect Contractor's cost/price and technical information and the penalties resulting from any unauthorized use or disclosure of such information.  

The Government may contract for support services to assist in technical reviews of the GCCS Contractors' efforts and products under this Contract.  In such event, the GCCS Contractor will be notified by the Government.  Personnel support GCCS Contractors may attend meetings between the GCCS Contractor and the Government, observe and participate with Government personnel in function and performance tests, and have access to the GCCS Contractor's facilities as related to any effort under this Contract; however, no Government support has the authority to issue directions to the GCCS Contractor or effect changes to the Contract.

The Contractor agrees to cooperate with the Government support by engaging in technical discussions with support personnel, and permitting access to information and data relating to technical and schedule matters concerning this contract to the same degree such access is accorded Government project personnel.  The Contractor shall be provided the identification of these individuals who will sign an organization conflict of interest statement.  Listed below are the companies providing Government support.

· Advanced Management Technology, Incorporated (AMTI)

· Innovative Solutions International (ISI)
· ARINC
· Mitre CAASD
· Zeta Associates, Inc.
· Abacus
· Solers, Inc.
H.15  KEY PERSONNEL

The personnel listed below are considered essential to the work being performed hereunder.  Prior to removing, replacing, or diverting any of the specified individuals from the Contract work, the Contractor shall notify the Contracting Officer reasonably in advance and shall submit justification (including proposed substitutions), in sufficient detail to permit evaluation of the impact on this Contract.  No diversion, removal or replacement shall be made by the Contractor without the written consent of the Contracting Officer, such consent not to be unreasonably withheld; however, the Contracting Officer may ratify in writing the change and such ratification shall constitute the consent of the Contracting Officer required by this clause.  Further, in the event that the Contracting Officer fails to object in writing within 10 days after receipt of the Contractor’s notification of such removal, replacement or diversion, the change will be considered approved.  The list of personnel below may, with the consent of the contracting parties, be amended from time to time during the course of the contract to either add or delete personnel as appropriate.

Program Manager                 -   Offeror to insert individual’s name.

System Safety Manager       -   Offeror to insert  individual’s name

H.16
LIMITATION OF COST/LIMITATION OF FUNDS

               (CLINs 0001, 0002, 0003, 0004, and 0008)

a)The ceiling price of the contract will be as specified in Section B.  However, each delivery order/task order will also contain a ceiling price.  The Contractor shall be responsible for providing 60-day notice of costs in excess of 75% pursuant to clause 3.3.1-5, PAYMENTS UNDER TIME-AND-MATERIALS AND LABOR-HOUR CONTRACTS, on both a total contract and individual Delivery /Task Order basis.  

b) If individual Delivery/Task Orders are incrementally funded, the notice required by clause 3.3.1-14, LIMITATION OF FUNDS, shall be deemed to apply to Delivery/Task Orders.    

c) Costs incurred for performance under a Delivery/Task Orders shall be allocated only to that Order by the Contractor.  The Contractor shall not apply funds allotted to one Delivery/Task Order to work under any other order.             

H.17 INDEMNIFICATION
Notwithstanding Public Law 85-804 (50 USC 1431-1435), the United States will not indemnify the Contractor and any of its subcontractors with respect to terrestrial communication and satellite ground earth station linkage nor shall the Government consider such costs to be allowable under this contract.

H.18
PROHIBITION AGAINST PERSONAL SERVICES 

The Contractor shall not perform personal services under this contract.  Contractor personnel are employees of the Contractor or its subcontractors and are under the administrative control and supervision of the Contractor.  A Contractor supervisor must give all individual Contractor employee assignments and daily work direction.  The Government will not supervise or direct Contractor employees in the performance of their assignments.  If at any time the Contractor believes that any Government action or communication has been given that would create a personal service relationship between the Government and any Contractor employee, the contractor shall promptly notify the Contracting Officer of this communication or action.

The Contractor shall not perform any inherently Governmental functions under this contract.  No Contractor employee shall represent or give the appearance that he/she is a Government employee, agent or representative.  No Contractor employee shall state orally or in writing at any time that he or she is acting on behalf of the Government.  The Contractor is responsible for ensuring that all employees assigned to this contract understand and are committed to following these requirements.  

H. 19 LIMITATION OF LIABILITY   

(a) It is understood and agreed that the Contractor intends to obtain insurance in protection against any claims brought by any party (whether or not related to the Government) against Contractor relating to economic or property losses, personal injury, death or any other type of injury or loss relating to or arising out of any unavailability, delay, outage, interruption, disruption, break-down, degradation, error in transmission, or failure arising out of, relating to, or in any way associated with the Satellite Service(s), equipment, operations, or facilities, that are involved in the performance of the Contract, and that the cost of such insurance will be included as part of the price of this Contract as set forth in Section B.

(b) IN NO EVENT SHALL EITHER PARTY BE LIABLE FOR ANY INDIRECT, SPECIAL, PUNITIVE, INCIDENTAL OR CONSEQUENTIAL DAMAGES ARISING OUT OF OR UNDER THIS AGREEMENT WHETHER UNDER CONTRACT, WARRANTY, OR TORT, INCLUDING LOSS OF REVENUE OR PROFITS, REGARDLESS OF THE FORESEEABILITY OF SUCH DAMAGES.

H.20
SERVICE OUTAGES

The Government and Contractor acknowledge that the provision of Satellite Services may be interrupted from time to time for the purpose of routine maintenance of Contractor’s facilities or for the purpose of maintenance of ground facilities owned by subcontractors.  In the event that such an interruption becomes necessary, the Contractor shall make its best efforts to provide the Government with advance notice thereof, but no later than 24 hours after an interruption has occurred, and to resume the provision of Satellite Services hereunder in a timely manner.  In no event shall the Contractor be liable for damages incurred by the Government as a result of such an interruption nor will such an interruption be deemed to be a breach of this contract.

H.21   GOVERNMENT SPACE AT CONTRACTOR FACILITIES

The Contractor shall provide suitable office space for approximately 8Government personnel at the Contractor’s site.  The Contractor shall provide lockable file cabinets, suitable desks and chairs, telephones, a copier and personal computers with internet access.  The Contractor shall also provide at least three additional analog modem lines within the office area.  The cost of long distance calls placed by the Government representatives will be by Contractor accepted practices for on-site Government representatives.  The Contractor shall provide appropriate parking. 

H.22
SUPPORT FOR OPERATIONAL TESTING 

Upon the Government's request, the Contractor shall provide support to the Government with respect to any Government Furnished Property or WAAS operational testing subsequent to the acceptance of the facilities provided by Contractor as part of the works under the Statement of Work (Section C), provided that the Government will pay the Contractor for such support on the basis of the Contractor's T&M rates as specified in Section B under CLIN 0008.   

H.23
ACCESS TO GOVERNMENT PROPERTY AND FACILITIES

(a) In performance of specific tasks, the Contractor may be required to attend meetings at the following locations including but not limited to: Federal Aviation Administration Headquarters Building, Washington, DC, SATNAV TAC Facility in Rosslyn, VA, Raytheon Company – Fullerton, CA, FAA Aeronautical Center (Oklahoma City, OK) and William J. Hughes Technical Center (WJHTC).  The Contractor shall be granted ingress and egress to the building at all times during normal work hours in performance of the contract.

(b) While Contractor personnel are at any Government site, they are required to comply with all rules and regulations in effect at that site.  Contractor personnel shall comply with rules and regulations governing employee conduct with respect to health and safety, not only as they relate to themselves but also to other Government employees or agents of the Government.  The Contractor shall also exercise proper care of all property at the Government site regardless of whether title or such rests with the Government or not.  

(c) The Contractor shall be required to have all employees badge through the WJHTC security office for access to its laboratories and offices.  The Contractor shall also be required to have certain employees badge through the FAA Aeronautical Center security office for access to the FAA Aeronautical Center laboratories and offices.  Although the Contractor shall not be required to handle classified data, security precautions shall be required for access to FAA computer resources.  Contractor employees who require computer access will be assigned user accounts, which require user specific passwords for entry.

(d) The facilities to which Contractor personnel will have access will remain in the Government’s custody and shall not be considered as property or facilities furnished to the Contractor.

(e) The Government facilities to which Contractor personnel will have access under this contract shall be made available during the entire contract performance period.

H.24
INTERRUPTION ALLOWANCES

In the event of a satellite service interruption greater than 59 minutes in duration, the contractor shall issue the FAA an interruption allowance equivalent to 1/8760 of the annual satellite services CLIN in effect during the period for each hour and fraction thereof beyond the initial 59 minutes of outage.

In the event of uplink service outage, not due to FAA provided communications, simultaneously at both of the contractor provided uplinks greater than 59 minutes in duration, the contractor shall issue the FAA an interruption allowance equivalent to 1/8760 of the annual uplink services CLIN in effect during the period for each hour and fraction thereof beyond the initial 59 minutes of outage.  

H.25  
3.10.2-2   Subcontracts (Cost-Reimbursement and Ceiling-Priced Contracts)

                           (CLINs 0001, 0002, 0003, 0004, and 0008)

In the case of a proposed subcontract that (I) is of the cost reimbursement, time and materials, or labor hour type and is estimated to exceed $10,000, including any fee, (ii) is proposed to exceed $100,000, or (iii) is one of a number of subcontracts with a single subcontractor, under this contract, for the same or related supplies or services that, in the aggregate, are expected to exceed $100,000, the contractor shall provide the Contracting Officer:

(i)
A description of the supplies or services to be subcontracted.

(ii)
Identification of the type of subcontract to be used.

(iii)
Identification of the proposed subcontractor and an explanation of why and how the proposed subcontractor was selected, including the competition obtained.

(iv)
The proposed subcontract price and the Contractor's price analysis.

H.26   MOST FAVORED CUSTOMER

The Contractor warrants that the prices and terms set forth in this contract are as low as those offered the Contractor’s most favored customers for like material and services under comparable conditions.

H.27
PROTESTS

AS A CONDITION OF SUBMITTING AN OFFER OR RESPONSE TO THIS SIR (OR OTHER SOLICITATION, IF APPROPRIATE), THE OFFEROR OR POTENTIAL OFFEROR AGREES TO BE BOUND BY THE FOLLOWING PROVISIONS RELATING TO PROTESTS:

(a) The FAA’s Acquisition Management System (AMS) establishes the policies, guiding principles, and internal procedures for the FAA's acquisition system. The Office of Dispute Resolution for Acquisition (ODRA) acts on behalf of the Administrator to manage the FAA Dispute Resolution Process and to recommend action to be the Administrator on matters concerning protests or contract disputes. Alternative Dispute Resolution (ADR) is the primary means of dispute resolution employed by the FAA to resolve protests concerning Federal Aviation Administration Screening Information Requests (SIRs) or awards of contracts. Judicial review, where available, will be in accordance with 49 U.S.C. 46110 and shall apply only to final agency decisions. A protestor may seek review of a final FAA decision only after its administrative remedies have been exhausted.

(b) Offerors initially should attempt to resolve any issues concerning potential protests with the Contracting Officer. The Contracting Officer should make reasonable efforts to answer questions promptly and completely, and, where possible, to resolve concerns or controversies. The protest time limitations, however, will not be extended by attempts to resolve a potential protest with the Contracting Officer.

(c) The filing of a protest may be accomplished by mail, overnight delivery, hand delivery, or by facsimile. A protest is considered to be filed on the date it is received by the FAA's ODRA. The ODRA's normal business hours are from 9:00 a.m. to 5:00 p.m. EST or EDT, whichever is in use. A protest received via mail, after the time period prescribed for filing, will not be considered timely filed even though it may be postmarked within the time period prescribed.

(d) Only an interested party may file a protest. An interested party is one whose direct economic interest has been or would be affected by the award or failure to award an FAA contract. Proposed subcontractors are not "interested parties".

(e) The following matters may not be protested: FAA purchases from or through, state, local, and tribal governments and public authorities; FAA purchases from or through other federal agencies; grants; cooperative agreements; and other transactions which do not fall into the category of procurement contracts subject to the AMS.  The Product Team is the FAA organization responsible for the acquisition activity, without regard to funding source, and includes the Contracting Officer (CO) and assigned FAA Legal Counsel, when the FAA organization(s) represent(s) the FAA as a party to a protest or contract.  The Contracting Officer is responsible for all Product Team communications with, and submissions to, the ODRA, the Neutral, or Special Master, or through the assigned FAA Legal Counsel.

(f) A written protest must be filed with the ODRA within the times set forth below, or the protest shall be dismissed as untimely. The time limits are calculated in business days, which exclude weekends and Federal holidays. In computing time, the day of the event beginning a period of time shall not be included. If the last day of a period falls on a weekend or a Federal holiday, the first business day following the weekend or holiday shall be considered the last day of the period.
(1) Protests alleging improprieties in a solicitation or a SIR that are apparent prior to bid opening or the time set for receipt of initial proposals shall be filed prior to bid opening or the time set for the receipt of initial proposals.

(2) Protests alleging improprieties in an amended solicitation or SIR must be protested not later than the closing time for receipt of proposals/offers following the incorporation.

(3) For all other protests, the protest must be filed on the later of the following two dates: Not later than seven (7) business days after the date the protester knew or should have known of the grounds for the protest or if the protester has requested a debriefing from the FAA Product Team, not later than five (5) business days after the date on which the Product Team held that debriefing.

 (h) Concurrent with filing its protest with ODRA, the protestor shall serve the Contracting Officer and all others designated in the SIR/RFO with a copy of the protest, by means reasonably calculated to be received on the same day as ODRA.   The protest must include a signed statement from the protester, certifying to the ODRA the manner of service, date, and time when a copy of the protest was served on the Contracting Officer and other designated official(s).


(i) The protest must be in writing and set forth the following information:

(1) The protester's name, address, telephone and facsimile (FAX) number;

(2) The name, address, telephone and facsimile number of the person the protester designates (Protestor Designee), to represent the protester, and to be the protestor’s point of contact;

(3) The SIR number or if available, the contract number and the name of the Contracting Officer;

(4) What facts support concluding that the protestor is an interested party;

(5)What facts support concluding that the protest is timely;

(6)Whether or not the protester requests a protective order and if so, the protestor’s list or other itemization of the material to be protected together with a redacted copy of the material;

(7)A detailed statement of the legal and factual grounds of the protest. Attach one (1) copy of each relevant document;

(8)The remedy or remedies sought by the protester; and

The signature of the protester designee, 

(9)If the protester requests the procurement be delayed or suspended in whole or in part, and believes there are compelling reasons that, if known to the FAA, would cause the FAA to suspend or delay the procurement, the protester shall:

(i) Set forth each compelling reason, supply all facts supporting the protester's position, identify each person with knowledge supporting each compelling reason, and identify all documents that support each compelling reason.

(ii) Clearly identify any adverse consequences to the protester, the FAA, or any interested party, should the FAA not suspend or delay the procurement.

(j)  Upon receipt of the protest, the Contracting Officer shall inform ODRA by facsimile of the names, addresses, and telephone and facsimile numbers of the awardee and/or other interested parties, if known, and shall, in such notice, designate a person as the FAA point of contact for the ODRA. The CO shall also notify the awardee and/or interested parties in writing of the protest the same day as the CO provides the foregoing information to ODRA. The ODRA, the Neutral or Special Master shall have discretion to designate the parties who participate in the protest as interveners. [For awarded contracts, only the awardee may participate as an intervener.] 

(k) Within five (5) business days of the filing of a protest, or as soon thereafter as practicable, the ODRA will convene a status conference to review procedures; identify and develop issues related to summary dismissal and suspension recommendations; arrange for early evaluation of the protest by a Third Party Neutral (hereinafter called the "Neutral"), based upon the agreement or request of any party or parties seeking such evaluation; handle issues related to protected information and the issuance of any protective order (as described in paragraph u), and for any other reason deemed necessary by the ODRA. The status conference shall also establish a schedule for the filing of the Product Team Response and further submissions. 

(l) On the fifth business day after the status conference or as otherwise extended by ODRA, the Product Team and protester will file with ODRA a written ADR agreement if they have elected ADR proceedings in lieu of adjudication in order to resolve the protest; or file a joint or separate written explanation why ADR proceedings will not be used and a Default Adjudicative Process (as described in this clause and specifically in paragraph H29.3) will be needed. If ADR is pursued with a Neutral, the parties shall, by agreement, pay equally for the services of the Neutral and administrative expenses of the ADR process, unless otherwise agreed in writing. Agreement of any intervener(s) to the use of ADR or the resolution of a dispute through ADR will not be required.

(m) If the parties elect ADR proceedings to resolve the protest, they may select a Neutral to serve as a facilitator, mediator, or arbitrator, to resolve the protest and to conduct the ADR, or the parties may submit a joint list of potential candidates to  ODRA . The ODRA Director shall designate the Neutral as designated by the Parties or select the Neutral from the list submitted by the Parties. However, if the parties cannot agree to a Neutral and do not submit a list of potential Neutrals by the date the ADR agreement is filed with ODRA, ODRA will select a Neutral or a DRO as described under the Default Adjudication process (described in this clause and particularly in paragraph H29.3) to resolve the protest. Multiple protests concerning the same SIR, solicitation, or contract award may be consolidated at the discretion of ODRA, and assigned to the single Neutral or Special Master (See paragraph R) for adjudication. The offerors and the FAA Product Team specifically agree that the Neutral must be a licensed attorney, with extensive adjudicative experience in government contracts matters, is to act as a finder of fact, and to make findings and recommendations based upon applicable law and AMS policy.  The offerors and the Product Team specifically agree that the Neutral must be impartial and cannot be an employee or a contractor (except for Compensation as a Neutral or Special Master) of the FAA, the Department of Transportation (DOT) or an Offeror or any of its subcontractors and, otherwise, cannot have any personal conflict of interest regarding the procurement or the parties involved. However, a personal conflict of interest that is insignificant can be specifically waived by written agreement of the parties. 

(n) If the parties do not agree to use Alternative Dispute Resolution (ADR) techniques to resolve the protest, they will use a Default Adjudication Process with a Special Master acting as an adjudicator. However, the Parties may agree to use Informal ADR techniques simultaneously with ongoing adjudication. The offerors and the FAA Product Team specifically agree that selection of a Special Master shall follow the same procedures and the same criteria as selection of the Neutral as stated in paragraph l of this clause. 

(o) If the Product Team and/or protester indicate at the status conference that ADR proceedings will not be used, then within ten (10) business days following the status conference (or as otherwise extended), the Product Team will file with ODRA a Product Team Response to the protest (as described in paragraph t). The ODRA, Neutral or Special Master may extend the schedule for filing of the Product Team Response to accommodate the requirements of a particular protest. Upon submission of the Product Team Response, the protest will proceed under a Default Adjudicative Process. 

(p) If the parties pursue ADR proceedings and fail to achieve a complete resolution of the protest via ADR, the ODRA, upon notification of that fact by any of the parties or the Neutral, shall either (a) designate the acting Neutral as the Special Master for purposes of adjudication, (b) select a Special Master chosen by the parties or (c) select the Special Master from a joint list developed by the parties. If no special Master is agreed upon by the parties or a list is not provided to the ODRA within five (5) days of notifying the ODRA that ADR proceedings have not achieved a complete resolution of the protest, the ODRA will assign a DRO or Special Master to resolve the protest. The Special Master shall convene a status conference, wherein he/she shall establish a schedule for the filing of the Product Team Response and further submissions. Upon submission of the Product Team Response, the protest will then proceed under a Default Adjudicative Process. 

(q) At any time during the protest, any party may request, by motion to the ODRA, the Neutral, or the Special Master, that --

(1) The protest, or any count or portion of a protest, be dismissed for lack of jurisdiction, if the protester fails to establish that the protest is timely, or that the protester has no standing to pursue the protest;

(2) The protest, or any count or portion of a protest, be dismissed, if frivolous or without basis in fact or law, or for failure to state a claim upon which relief may be granted;

(3) A summary decision be issued with respect to the protest, or any count or portion of a protest, if the undisputed material facts demonstrate a rational basis for the Product Team action or inaction in question, and there are no other material facts in dispute that would overcome a finding of such a rational basis; or the undisputed material facts demonstrate that no rational basis exists for the Product Team action or inaction, and there are no material facts in dispute that would overcome a finding of the lack of such a rational basis.

(4) In connection with any request for dismissal or summary decision, the ODRA, Neutral or Special Master will consider any material facts in dispute, in a light most favorable to the party against whom the request is made.

(r) Either upon motion by a party, the recommendation of a Neutral or Special Master, or on its own initiative, the ODRA may, at any time, exercise its discretion to:

(1) Recommend to the Administrator dismissal or the issuance of a summary decision with respect to the entire protest;

(2) Dismiss the entire protest or issue a summary decision with respect to the entire protest, if delegated that authority by the Administrator; or

(3) Dismiss or issue a summary decision with respect to any count or portion of a protest.

(s) A dismissal or summary decision regarding the entire protest by either the Administrator, or the ODRA by delegation will be construed as a final agency order. A dismissal or summary decision that does not resolve all counts or portions of a protest shall not constitute a final agency order, unless and until such dismissal or decision is incorporated or otherwise adopted in a decision by the Administrator (or the ODRA by delegation) regarding the entire protest. Prior to recommending or entering either a dismissal or a summary decision, either in whole or in part, the ODRA will afford all parties against whom the dismissal or summary decision is to be entered the opportunity to respond to the proposed dismissal or summary decision.

(t) The Product Team Response will consist of a written chronological statement of pertinent facts, and a written presentation of applicable legal or other defenses. The Product Team Response will cite to and be accompanied by all relevant documents, which will be chronologically indexed and tabbed. A copy of the response will be furnished to the protester and any intervener(s) on the same date it is filed with the ODRA, if practicable, but in any event no later than one (1) business day after the date if it is filed with the ODRA. The Product Team will indicate the method of service used.

(u) The ODRA, Neutral or Special Master may issue protective orders addressing the treatment of protected information, either at the request of a party or upon its own initiative. Such information may include proprietary, confidential, or source-selection-sensitive material, or other information the release of which could result in a competitive advantage to one or more firms. The terms of the protective order may be altered to suit particular circumstances, by negotiation of the parties, subject to the approval of the ODRA, Neutral or Special Master. After a protective order has been issued, counsel or consultants retained by counsel appearing on behalf of a party may apply for access to the material under the order by submitting an application to the ODRA, Neutral or Special Master with copies furnished simultaneously to all parties. The application must establish that the applicant is not involved in competitive decision making for any firm that could gain a competitive advantage from access to the protected information and that the applicant will diligently protect any protected information received from inadvertent disclosure. Objections to an applicant's admission must be raised within two (2) days of the application, although the Neutral or Special Master may consider objections raised after that time for good cause. Any violation of the terms of a protective order may result in the imposition of sanctions or the taking of the actions as the Neutral or Special Master may recommend to the ODRA.

(v) Opposing parties in a protest or contract dispute may, either voluntarily or to the extent directed by the facilitator, mediator, or Special Master, obtain testimony from, or documents and information held by, other parties or non-parties.

(w) The ODRA, Neutral or a Special Master may recommend remedies for a successful protest that are consistent with applicable law and AMS policy. Such recommended remedies may include, but are not limited to one or more, or a combination of, the following actions: amend the SIR or issue a new SIR; refrain from exercising options under the contract; recompete; terminate an existing contract for the FAA's convenience; direct an award to the protester; award bid and proposal costs; or any combination of the above remedies, or any other action consistent with the AMS that is appropriate under the circumstances. In determining the appropriate recommendation, the ODRA, Neutral or Special Master should consider the circumstances surrounding the procurement or proposed procurement including, but not limited to: the nature of the procurement deficiency; the degree of prejudice to other parties or to the integrity of the acquisition system; the good faith of the parties; the extent of performance completed; the cost of any proposed remedy to the FAA; the urgency of the procurement; and the impact of the recommendation on the FAA.

H.28 CONTRACT DISPUTES

(a) A Contract Dispute, as used in this clause, means a written request to the ODRA seeking resolution, under an existing FAA contract subject to the AMS, of a claim for the payment of money in a sum certain, the adjustment or interpretation of contract terms, or where it finds that the facts were inherently unknowable for other relief arising under, relating to or involving an alleged breach of that contract. A contract dispute does not require, as a prerequisite, the issuance of a Contracting Officer final decision. 

(b) Accrual of a contract claim means that all events relating to a claim have occurred which fix liability of either the government or the contractor and permit assertion of the claim, regardless of when the claimant actually discovered those events. For liability to be fixed, some injury must have occurred. Monetary damages need not have been incurred, but if the claim is for money, such damages must be capable of reasonable estimation. The accrual of a claim or the running of the limitations period may be tolled on such equitable grounds as where the ODRA determines that there has been active concealment or fraud where it finds that the facts were inherently unknowable.

(c) A contract dispute against the FAA must be filed with the ODRA within two (2) years of the accrual of the claim involved. A contract dispute by the FAA against a contractor (excluding contract disputes alleging warranty issues, fraud or latent defects) likewise must be filed within two (2) years after the accrual of the claim. If time limitations in the contract for filing of contract disputes with ODRA differ from the two (2) year period, the limitation periods in the contract control over the limitation period of this paragraph. In no event will either party be permitted to file a contract dispute seeking an equitable adjustment or other damages after the contractor has accepted final contract payment, with the exception of FAA claims related to warranty issues, gross mistakes amounting to fraud or latent defects. FAA claims against the contractor based on warranty issues must be filed within the time specified under applicable contract warranty provisions. Any FAA claims against the contractor based on gross mistakes amounting to fraud or latent defects must be filed with the ODRA within two (2) years of the date on which the FAA knew or should have known of the presence of the fraud or latent defect.

(d) A contract dispute must be in writing and contain the following:

(1) The contractor's name, address, telephone and fax numbers and the name, address, telephone and fax numbers of the contractor's legal representative(s) (if any) for the contract dispute;

(2) The contract number and the name of the Contracting Officer;

(3) A detailed chronological statement of the facts and of the legal grounds for the contractor's positions regarding each element or count of the contract dispute (i.e., broken down by individual claim item), citing to relevant contract provisions and documents and attaching copies of those provisions and documents;

(4) All information establishing that the contract dispute was timely filed;

(5) A request for a specific remedy, and if a monetary remedy is requested, a sum certain must be specified and pertinent cost information and documentation (e.g., invoices and cancelled checks) attached, broken down by individual claim item and summarized; and

(6) The signature of a duly authorized representative of the initiating party.

(7) Contract disputes shall be filed by mail, in person, by overnight delivery or by facsimile at the following address:

Office of Dispute Resolution, AGC-70

Federal Aviation Administration

400 7th Street, SW, Room 8332

Washington, DC 20590

Telephone: (202) 366-6400, Facsimile: (202) 366-7400

(e) Upon receipt of a notice that a dispute has been filed with the ODRA, or in the case of a protest filed after award, the Administrator or his designee may instruct the Contracting Officer to direct the Contractor to stop performance of the work called for by this contract. The order to the Contractor must be in writing, and specifically identified as a stop-work order issued under this clause. Upon receipt of the order, the Contractor shall immediately comply with its terms and take all reasonable steps to minimize the incurrence of costs allocable to the work covered by the order during the period of work stoppage. Upon receipt of the final decision or other resolution of the protest, the Contracting Officer will either--

(1) Cancel the stop-work order; or


(2) For other than cost-reimbursement contracts, terminate the work covered by the order as provided in the "Default" or the "Termination for Convenience of the Government" clause(s) of this contract; or

(3) For cost-reimbursement contracts, terminate the work covered by the order as provided in the "Termination" clause of this contract.


(4) If a stop-work order issued under this clause is canceled either before or after the final resolution of the protest, the Contractor shall resume work. The Contracting Officer will make for other than cost-reimbursement contracts, an equitable adjustment in the delivery schedule or contract price, or both; and for cost-reimbursement contracts, an equitable adjustment in the delivery schedule, the estimated cost, the fee, or a combination thereof, and in any other terms of the contract that may be affected; and the contract will be modified, in writing, accordingly, if--

(I)The stop-work order results in an increase in the time required for, or in the Contractor's cost properly allocable to, the performance of any part of this contract; and 

(ii) The Contractor asserts its right to an adjustment within 30 days after the end of the period of work stoppage; provided, that if the Contracting Officer decides the facts justify the action, the Contracting Officer may receive and act upon a proposal submitted at any time before final payment under this contract.

(iii) If a stop-work order is not canceled and the work covered by the order is terminated for the convenience of the Government, the Contracting Officer will allow reasonable costs resulting from the stop-work order in arriving at the termination settlement.

(iv) If a stop-work order is not canceled and the work covered by the order is terminated for default, the Contracting Officer will allow, by equitable adjustment or otherwise, reasonable costs resulting from the stop-work order.

(v) The Government's rights to terminate this contract at any time are not affected by action taken under this clause.

(f) A party shall serve a copy of the contract dispute upon the other party, on the same day and time as the contract dispute is filed with ODRA. After filing the contract dispute, the contractor should seek informal resolution with the FAA contracting officer. The FAA Contracting Officer, with the advice of FAA legal counsel, has full discretion to settle contract disputes, except where the matter involves fraud. The parties shall have up to twenty (20) business days within which to resolve the dispute informally, and may use ADR to facilitate such a resolution. If informal resolution of the contract dispute appears probable, the ODRA shall extend the time for the filing of the joint or separate statement(s) for up to an additional twenty (20) business days, upon joint request of the FAA Contracting Officer and Contractor. If the matter has not been resolved informally, the parties shall file joint or separate statements with the ODRA no later than twenty (20) business days after the filing of the contract dispute or after the twenty (20) day extension given by the ODRA whichever is later. The ODRA may further extend the time for filing statements for good cause. The statement(s) shall include either --

(1) A joint request for ADR, and an executed ADR agreement, specifying which ADR techniques will be employed; or a written explanation(s) as to why ADR proceedings will not be used and why the Default Adjudicative Process will be needed. 

(2) If the parties elect to utilize ADR proceedings to resolve the dispute, they will agree upon a Third Party Neutral (hereinafter called the "Neutral") to serve as a facilitator, mediator, arbitrator, to resolve the dispute and to conduct the ADR proceedings. If the Parties cannot agree to a specific person to act as the Neutral, the parties may submit a list of potential Neutrals to the ODRA. The ODRA must select the Neutral as agreed by the parties or select the Neutral from the list provided by the parties. If the Parties select no individual Neutral and the Parties propose no list of Neutrals by the time the status conference is held, the ODRA may provide the services of a Neutral or DRO. 
(3) The Contractor and the FAA Product Team specifically agree that the Neutral must be a licensed attorney, with extensive adjudicative experience in government contracts matters, to act as a finder of fact, and to make findings and recommendations based upon applicable law and AMS policy.  The Contractor and the FAA Product Team specifically agree that the Neutral must be impartial and cannot be an employee or a contractor (except for compensation as a Neutral or Special Master) of the FAA, the Department of Transportation (DOT) or an contractor or any of its subcontractors and, otherwise, cannot have any personal conflict of interest regarding the procurement or the parties involved. However, a personal conflict of interest that is insignificant can be specifically waived only by written agreement of the parties.

(g) The ODRA will hold a status conference with the parties within ten (10) business days after receipt of the joint or separate statement(s), or as soon thereafter as is practicable, in order to establish the procedures to be utilized to resolve the contract dispute. If the Parties have not agreed to ADR, the ODRA will delegate authority to the DRO/Special Master to conduct a status conference within ten (10) business days of the commencement of the Default Adjudicative Process if the Parties request such a delegation. ODRA will delegate to the DRO/Special Master the authority to issue such orders or decisions to promote the efficient resolution of the contract dispute. At the initial status conference, or subsequent status conferences, as necessary, the ODRA or DRO/Special Master will:

(1) Determine the appropriate amount of discovery required to resolve the dispute;

(2) Review the need for a protective order, and if one is needed, prepare a protective order;

(3) Determine whether any issue can be stricken; and

(4) Prepare necessary procedural orders for the proceedings.

(h) At a time or at times determined by the DRO/Special Master, and in advance of the decision of the case, the parties shall make submissions the DRO/Special Master, which submissions shall include the following:

(1) A joint statement of the issues;

(2) A joint statement of undisputed facts related to each issue;

(3) Separate statements of disputed facts related to each issue, with appropriate citations to documents in the Dispute File, to pages of transcripts of any hearing or deposition, or to any affidavit or exhibit which a party may wish to submit with its statement;

(4) Separate legal analyses in support of the parties' respective positions on disputed issues.

(i) Each party shall serve a copy of its final submission on the other party on the same day and time that it is filed with ODRA. 

(j) The DRO/Special Master may decide the issues on the basis of the record and the submissions, or may, in the DRO/Special Master's discretion, allow the parties to make additional presentations in writing. The DRO/Special Master may conduct hearings, and may limit the hearings to the testimony of specific witnesses and/or presentations regarding specific issues. The DRO/Special Master shall control the nature and conduct of all hearings, including the sequence and extent of any testimony. 

(k) Any party may request, by motion that a contract dispute be dismissed, or that a count or portion of a contract dispute be stricken. Provided that all parties against whom a dismissal or summary decision is to be entered have the opportunity to respond, the ODRA may, sui sponte, dismiss or strike a count or portion of a contract dispute and/or recommend to the Administrator that the entire contract dispute be dismissed, if:

(1) It was not timely filed with the ODRA;

(2) It was filed by a subcontractor;

(3) It fails to state a matter upon which relief may be granted; or

(4) It involves a matter not subject to the jurisdiction of the ODRA.

(l) If a contract dispute is ordered dismissed by the Administrator or by the ODRA, the order constitutes a final agency order. If the ODRA dismisses or strikes a count or portion of a contract dispute, the order is not a final agency order, until a decision of the Administrator [or the Administrator's delegee.] approves and incorporates the ODRA action as the final order of the Administrator. 

H.29  DEFAULT ADJUDICATIVE PROCESS

(a) Other than for the resolution of preliminary or dispositive matters, a Default Adjudicative Process commences when Product Team submits its response to the ODRA or Special Master.

(b) If the Parties select a Special Master or submit a proposed list of potential Special Masters to the ODRA Director, the ODRA Director shall select the Special Master as proposed by the parties to conduct fact-finding proceedings and to provide findings and recommendations concerning some or all of the matters in controversy. The Director of ODRA may select a Dispute Resolution Officer (DRO) [who can be the ODRA Director, ODRA staff attorneys or other assigned FAA attorneys] or select a Special Master of its choosing only if the parties cannot agree on a Special Master or do not submit a proposed list of potential Special Masters to the ODRA at the status conference session. The contractor and the FAA Product Team specifically agree that selection of a Special Master shall follow the same procedures and the same criteria as selection of the Neutral as stated in H.29, paragraph l of this clause. 

(c) The DRO/Special Master may prepare procedural orders for the proceedings as deemed appropriate; and may require additional submissions from the parties. As a minimum, the protester and any intervener(s) must submit written comments with respect to the Product Team Response within five (5) business days of the Response having been filed with the ODRA or Special Master or within five (5) business days of their receipt of the Response, whichever is later. Copies of such comments shall be provided to the other participating parties by the same means and on the same date as they are furnished to the ODRA/Special Master.

(d) Within twenty (20) business days of the commencement of the Default Adjudicative Process, the FAA Product Team shall prepare and submit to the DRO/Special Master, with a copy to the contractor, a chronologically arranged and indexed Dispute File, containing all documents which are relevant to the facts and issues in dispute. The Contractor will be entitled to supplement such a Dispute File with additional documents.

(e) The DRO/Special Master may convene the parties and/or their representatives, as needed, to pursue the Default Adjudicative Process.

(f) If, in the sole judgment of the DRO/Special Master, the parties have presented written material sufficient to allow the issues to be decided on the record presented, the DRO/Special Master will have the discretion to decide the issues on that basis.

(g) The parties may engage in voluntary discovery with one another and, if justified, with non-parties, so as to obtain information relevant to the allegations of the protest. The DRO/Special Master may also direct the parties to exchange, in an expedited manner, relevant, non-privileged documents. Where justified, the DRO/Special Master may direct the taking of deposition testimony, however, the FAA dispute resolution process does not contemplate extensive discovery. The DRO/Special Master shall manage the discovery process, including limiting its length and availability, and shall establish schedules and deadlines for discovery, which are consistent with time frames established in this part and with the FAA policy of providing fair and expeditious dispute resolution.

(h) The DRO/Special Master may conduct hearings, and may limit the hearings to the testimony of specific witnesses and/or presentations regarding specific issues. The DRO/Special Master shall control the nature and conduct of all hearings, including the sequence and extent of any testimony. All witnesses shall be subject to cross-examination by the opposing party and to questioning by the DRO/Special Master. Hearings will be conducted if the DRO/Special Master determines: 

(1) Complex factual issues are in dispute that cannot adequately or efficiently be developed solely by means of written presentations and/or 

(2) Controversy resolution will be dependent on his/her assessment of the credibility of statements provided by individuals with first-hand knowledge of the facts; or 

(3) If the Parties so request unless the DRO/Special Master finds that a hearing is unnecessary and that no party will be prejudiced by limiting the record to written submissions. 

(i) The ODRA Director may review the status of any protest in the Default Adjudicative Process with the DRO/Special Master while the adjudication process is ongoing.

(j) Within thirty (30) business days from receipt of the final submissions of the parties, unless that time is extended by the ODRA for good cause, the DRO/Special Master shall prepare and submit findings and recommendations to the ODRA. As a part of the findings and recommendations, the DRO/Special Master shall review the disputed issue or issues in the context of the contract, applicable law and AMS policy.. In arriving at findings and recommendations, the DRO/ Special Master shall consider whether or not the Product Team actions in question had a rational basis, and whether or not the Product Team decision under question was arbitrary, capricious or an abuse of discretion. Findings of fact underlying the recommendations must be supported by substantial evidence. Finding of fact must set out the application of law, authority and AMS policy for each finding and provide a recommendation for a final FAA order; and as appropriate, recommendation of future FAA action. 

(k) A hearing will be held only: 

(1) Where the DRO/Special Master determines that there are complex factual issues in dispute that cannot adequately or efficiently be developed solely by means of written presentations and/or that resolution of the controversy will be dependent on his/her assessment of the credibility of statements provided by individuals with first-hand knowledge of the facts; or

(2) Upon request of any party to the contract dispute, unless the DRO/Special Master finds specifically that a hearing is unnecessary and that limiting the record in the adjudication to the parties will prejudice no party written submissions. All witnesses at any such hearing shall be subject to cross-examination by the opposing party and to questioning by the DRO/Special Master.

(l) A DRO/Special Master shall submit findings and recommendations only to the ODRA. The findings and recommendations will be released to the parties and to the public, only upon issuance of the final FAA order in the case. Should a protective order be issued in connection with the dispute, a redacted version of the findings and recommendations, omitting any protected information, shall be prepared wherever possible and released to the public along with a copy of the final FAA order. Only persons admitted by the ODRA under the protective order and Government personnel may be provided copies of the unredacted findings and recommendations.

(m) All final FAA orders regarding protests or disputes under this part are to be issued by the FAA Administrator or by a delegee of the Administrator. 

(n) A protestor or Contractor may seek of a final FAA order, pursuant to 49 U.S.C. 46110, only after the administrative remedies of this part have been exhausted. A copy of the petition for review must be filed with the ODRA and the FAA Office of Chief Counsel on the date that the petition for review is filed with the appropriate circuit court of appeals.

H.30
USE OF NON-DEVELOPMENTAL ITEMS

The Contractor shall employ to the maximum extent possible, use of Non-Developmental, commercial off the shelf software and equipment/parts to accomplish the SOW requirements.  The NDI shall contain the latest (most recent) and efficient applied technologies in the aerospace and computer product markets.  In all cases, the Contractor retains the responsibility for within-scope performance of all hardware acquired and shall inform the COTR and the Contracting Officer within five (5) days of any change.

H.31
ADVANCED AGREEMENT FOR RELOCATIONS

The Contracting officer must approve in writing in advance, all personnel relocations the Contractor will charge to the contract as a direct cost.  When seeking such approval in advance from the Contracting Officer, the Contractor must include the following information: 

           1. Rationale for relocation;


2.  Relocating individual’s name and proposed labor category;

3. Breakdown of the hourly costs including direct labor and each applicable indirect expense;


4.  Estimated cost of relocation (to include locations involved).

H.32
ACCOUNTABILITY FOR CONTRACTOR ACQUIRED EQUIPMENT/


MATERIAL

The Contractor shall report all Contractor acquired property for which it seeks reimbursement under the contract.  For property that is to be incorporated into one of the final deliverables under the Contract, the Contractor shall report this property on its invoice.  For property, which will be used in the performance of the Contract and will not be incorporated into a final contract deliverable, the Contractor shall submit the property for inspection and acceptance by the Government.  Documentation of the acceptance will be evidenced on a FAA Form 4500-1.  The Contractor shall submit the executed form to the Property Administrator, ASU-5, with a copy to the Contracting Officer.  After acceptance, the Contractor shall account for the property in accordance with the Government property provisions of this contract.

H.33
GOVERNMENT PROPERTY REPORTS


(a) The Contractor shall prepare an annual report of Government property in its possession and the possession of its subcontractor.


(b) The Contractor shall submit said report to the Contracting Officer not later than September 15th of each calendar year on Form DOT Form 4220.43, Contractor Report of Government Property.

H.34
ACCOUNTABILITY OF GOVERNMENT-FURNISHED PROPERTY

(a)  Immediately upon receipt of any GFP identified in H.33, the Contractor shall sign and return the Government transfer document to the Property Administrator.  The Government transfer document is FAA Form 4650-12.  The FAA Form 4650-12 will be signed by the Contracting Officer and the COTR and will contain a control number (outgoing or incoming) assigned by the Property Officer, ASU-5.


(b)  FAA Form 4650-12 may be forwarded to the Contractor in advance of the GFP shipment or it may accompany the shipment.  If any GFP is received without a properly signed and numbered FAA Form 4650-12, it shall be reported to the Property Officer by telephone (202-267-3587) and confirmed in writing so that accountability may be maintained.


(c)  The Contractor shall request a properly signed and numbered FAA Form 4650-12 before returning any GFP, which is accountable under this contract. This form serves as relief from accountability for GFP, which has been returned to the Government or consigned elsewhere in accordance with the Contracting Officer's instructions.

(d) The Contractor shall maintain adequate records on GFP so that any GFP  incorporated into one or more CLINs can be matched to the specific CLIN.  If a Contractor requests shipping instructions for GFP (FAA Form 4500-1), the Contractor shall reference the CLIN in which the GFP is incorporated, and shall complete FAA Form 4650-12 as well.


(e)  Final payment under this Contract will be withheld until accountability of all GFP has been accomplished.

H.35
MANUAL FOR CONTROL OF PROPERTY ACCOUNTABLE TO FAA HQ 
CONTRACTS

The terms and conditions of the Manual for Contractor Control of Property Accountable to FAA HQ contracts dated July 10, 1990, are a part of this Contract.

(See Section J Attachment 4.)

H.36   EXPORT AND DISCLOSURE OF TECHNICAL DATA

It is the intent of the parties to protect transfer and disclosure of all technical data described by this clause.  All parties agree that transfer and disclosure to foreign nationals of this technical data could make a significant contribution to the military potential of any country and may prove detrimental to the security of the United States of America and air traffic safety.

The Contractor shall comply with all U.S. export control laws and regulations, including the International Traffic in Arms Regulations (ITAR), 22 CFR Parts 120 through 130, and the Export Administration Regulations (EAR), 15 CFR Parts 730 through 799, in the performance of this contract.  The Contractor shall comply with all licensing requirements hereunder.

The Contractor shall be responsible for obtaining export licenses, if required.

The Contractor shall be responsible for all regulatory keeping requirements associated with the use of licenses and license exemptions/exceptions.

The Contractor shall certify quarterly to the Federal Aviation Administration’s GCCS Contracting Officer that technical data, including derivative work and information, will not be and has not been disclosed or transferred to persons who are not citizens or nationals of the United States of America without the prior written permission of the GCCS Contracting Officer, and that the Contractor is in compliance with all applicable statutes, regulations and laws.  The prohibitions under this clause are being applicable to all subcontracts and consultant agreements.

H.37
SUBCONTRACTS

(a) Prior to the placement of subcontracts and in accordance with FAA clause 3.10.2-2 , Subcontracts (Cost Reimbursement and Letter Contracts), the Contractor shall insure that:

(1)  Subcontracts contain all required  clauses of this contract altered as necessary for proper identification of the contracting parties 

(2)  Any applicable subcontractor’s "Certificate of Current Cost or Pricing Data" and subcontractor’s "Representations and Certifications" (see Part IV -Section K) are current; and

(3)  Any required prior notice and description of each subcontract is given to the Contracting Officer and any required consent is received. Except as may be expressly set forth therein, any consent by the Contracting Officer to the placement of subcontracts must not be construed so as to constitute approval of the subcontractor or any subcontract terms or conditions, determination of the allowability of any cost, revision of this contract, or any of the respective obligations of the parties hereunder, or creation of any subcontractor privity of contract with the Government.  The Contractor shall not permit any subcontract to contain any indemnification of that subcontractor by the United States directly or indirectly (as pass through liability), nor will claims for such liability be allowable contract costs unless the FAA Contracting Officer approves such liability or costs in writing in advance.

(a) The following subcontractors have been approved for work under this contract:

                                  TO BE NEGOTIATED

H.38
CONSULTANTS

(a)  In addition to the provisions of FAA Clause 3.10.2-2, Subcontracts (Cost Reimbursement and Letter Contracts), the Contractor shall obtain from the Contracting Officer prior written consent whenever an individual and/or commercial entity is to be reimbursed as a "Consultant" under this contract.  For the purposes of this clause. Consultants are defined as persons possessing special knowledge or skill(s) that may be combined with extensive operational experience, thereby enabling them to provide information, opinions, advice, or recommendations to enhance understanding of complex issues or to improve the quality and timeliness of policy development or decision making.

If the Contractor proposes a Consultant’s services be obtained, the Contractor shall furnish the Contracting Officer information concerning the need for the selection of such consultant services, including the following:

1) The cost of the Consultant;

2) The reasonableness of the Consultant’s costs;

3) The Contractor’s statement regarding whether or not the fees paid to the Consultant will exceed the lowest fee charged by others for performing similar consulting services.

(c) The following Consultants have been approved for work under this contract:

                                    TO BE NEGOTIATED

H.39  INCORPORATION OF SECTION K BY REFERENCE

Upon award of a Contract, Section K, Representations, Certifications, and Statements of Offerors (as completed by the Contractor) will be incorporated by reference in the Contract.

H.40  WORK BREAKDOWN STRUCTURE

The Work Breakdown Structure (WBS) will provide the basis for all reporting.  
During the performance of this contract, the Contractor shall update the WBS dictionary and supporting summary task description, as required, to reflect negotiations for the initial baseline, new work, modifications/changes. The Contractor shall submit changes to the WBS for Contracting Officer approval within 10 days of identification of the change.  (See Section J Attachment 6.)

H.41
TRAVEL 

a)  When travel is authorized by delivery order or task order, the Contractor will be reimbursed for reasonable and actual costs for transportation, lodging, meals and incidental expenses in accordance with  FAA Cost Principles for contracts with commercial organizations.
b)Costs are allowable only if the following information is documented:

(i) Time, date, and place of the expenses;

(ii) Purpose of trip; and

(iii) Name of person on trip and their title or relationship to the Contractor.

c) Contractor’s shall arrange air travel at the lowest airfares, including advance purchase fares available at the time the FAA gives notice of the travel requirement(s).

d) The Contractor shall conduct local travel within the boundaries of the Washington Metropolitan area, which includes the District of Columbia and Arlington, Fairfax, Prince George’s and Montgomery Counties without written orders.  Local travel will not be separately reimbursed.

H.42
CONFIGURATION CONTROL - ENGINEERING CHANGES, DEVIATIONS AND WAIVERS

(a) Any Engineering Change Proposal (ECP) or any Request for a Deviation/Waiver affecting an item being acquired under this contract shall be in accordance with FAA-STD-021A.  Quantities and distribution shall be as stated in Contract Data Requirements List (CDRL).

(b) No Class I engineering change shall be implemented until authorized by the Contracting Officer.

(c) Each Class II engineering change shall be submitted to the Contracting Officer and QRO for concurrence in classification.  

(d) No deviation or waiver shall be effective until authorized in writing by the Contracting Officer.  Minor deviations and waivers shall be submitted to the QRO for approval.

H.43
COMMERCIAL EQUIPMENT WARRANTY

a) The Contractor shall provide its best commercial warranty for equipment furnished for the GCCS Contract.  This warranty must include any warranties granted to the Contractor by its subcontractors, or vendors regarding any line replaceable unit provided that the Contractor shall remain principally liable to the Government to satisfy all warranties granted.  With regard to any part and/or subscription for which any vendor or subcontractor offers the Contractor any warranty either broader in scope of protection or of greater duration than the warranty granted in the clause, the Contractor agrees to secure on behalf of the Government that broader warranty.

b) The warranty period will commence upon date of delivery to the Government or    

            Contractor.

H.44  PRODUCT IMPROVEMENT/TECHNOLOGY ENHANCEMENT

(a) At any time during the performance of a contract, a Contractor may submit, or the FAA may solicit Product Improvement/Technology Enhancement proposals for FAA review.  Contractors are encouraged to discuss product improvement/ technology enhancement ideas with the IPT prior to preparing and submitting a formal proposal.  These proposals should suggest methods for performing more economically and/or methods for incorporating emerging technology.  Changes may be proposed to save money, to improve performance or reliability, to save energy or space, to satisfy increased data processing requirements, to incorporate technological advances in software, or for other technical or business reasons that the Contractor believes may be advantageous to the FAA.  Discontinuance of equipment is subject to negotiations and to the FAA’s written approval prior to the introduction of a substitute product.

(b) The Government is not liable for proposal preparation costs or any delay in acting upon any proposal.  The Contractor has the right to withdraw, in whole or in part, any proposal not accepted by the FAA within the period specified in the proposal.  The decision of the Contracting Officer as to the acceptance or rejection of a proposed change is final and not subject to dispute.  Proposals must be valid for at least 30 days.

(c) Any proposed change may be approved, in whole or in part, and the change incorporated into a contract modification signed by both parties.  The contract modification will include an equitable adjustment for the resultant costs or savings and modify any other affected provision of the contract.  Until the effective date of the modification, the Contractor shall perform in accordance with the existing contract.

(d) As a minimum, the following information should be submitted by the Contractor with each proposal.  The extent and detail provided should be proportionate to the complexity and/or value of the proposed change.

(1) A description of the difference between the existing contract requirement and the proposed change, and the comparative advantages and disadvantages of each; 

          (2)  A discussion of the functions of systems, equipment, facilities, services and supplies for the purpose of achieving the essential functions at the lowest life cycle cost and consistent with required performance, reliability, quality, and safety;

(3)  Itemized requirements of the contract, which must be changed if the proposal is adopted, and the proposed revision to the contract for each such change;

(4)  An estimate of the changes in performance and cost, if any that will result from adoption of the proposal;

(5)  An evaluation of the effects the proposed change would have on collateral costs to the Government, such as FAA-Furnished property costs, costs of related items, and costs of maintenance and operation; 

(6)  A statement of the time by which the change order adopting the proposal must be issued so as to obtain the maximum benefits of the changes during the remainder of the contract;  

(7)  A statement of the effect on the contract completion date or delivery schedule;

(8) A reasonable method for sharing in the proposed savings, if any, if the proposed change would result in a reduction in the overall life cycle costs.

H.45   RELEASE OF INFORMATION

The Contractor and subcontractors may NOT release to the public or other Government agencies any information developed under or pertaining to this contract or subcontracts without the approval of the GCCS Contracting Officer.  This information includes press releases, promotional literature, price lists, and deliverables (see DD Forms 1423, Section J Attachment 3).

H.46  SOFTWARE DATA RIGHTS   (COTS/NDS)
The Contractor shall be responsible for providing all deliverable executable (loadable software), object code and associated documentation in accordance with data rights clauses specified in this contract.  If the FAA determines that the objectives of RTCA/DO-178B assigned to the particular COTS/NDS item(s) do require access to the source and software documentation, the Contractor shall acquire data rights necessary to allow the following

Government activities:

(a) Access to Source Lines of Code for IV&V activities: 

Government employees and designated Government Contractors shall be provided access to the source lines of code (SLOC) and software documentation to verify that all COTS/NDS software complies with the objectives of RTCA/DO-178B for the software safety level (A,B,C,D,E) assigned to the COTS/NDS item. Access may be provided at the COTS vendor’s facilities if required to protect trade secrets.  Source code visual inspections and supervised testing shall be authorized and only test results may be taken from the facility.

(b)Access to Source Lines of Code for RTCA/DO-178B verification activities:

The Government must verify that all COTS/NDS software complies with the objectives of RTCA/DO-178B for the software safety level (A, B, C, D, E) assigned to the COTS/NDS item.  Government employees and designated Government Contractors shall be provided access to the software to ensure RTCA/DO-178B verification activities for each COTS/NDS product have been accomplished.  Government employees and designated Government Contractors shall be provided access to the source code and other software development artifacts to verify the methods and procedures used are correct and the results meet the objectives required.  This may be conducted at the vendor’s facility if necessary to protect trade secrets.  The vendor will be required to maintain the test cases, test procedures, test results, test environment, and source code on site for Government review.  The Contractor shall submit to the Government the review forms for all RTCA/DO-178B verification activities.

Perform technical assistance activities in accordance with 49 U.S.C 40113 in which the United States is a party, including cooperative agreements with multinational defense organizations, or sales or transfers by the United States Government to foreign governments or international organizations.

All COTS/NDS software and firmware, operational and test & support COTS/NDS software, shall be delivered with no less than Government purpose rights to accomplish paragraph (a) and (b) of this clause. Government purpose rights, are the right to use, duplicate or disclose data in whole or in part and in any manner, for Government purposes only and to have or permit others to do so for only Government purposes. Under no circumstances shall such Government purpose rights be more restrictive than any applicable commercial license customarily provided to the public.  The Contractor shall not enter into any licenses for COTS/NDS software that conflict with terms and conditions of this contract or are contrary to federal procurement or public policy using the FAA AMS and the FAR as guidelines without the prior approval of the GCCS Contracting Officer.  The Contractor and the FAA agree to negotiate licenses with commercial vendors as required to comply with GCCS requirements.  
H.47   RIGHTS IN DATA – GENERAL

(a) Definitions.

(1) “Computer software,” as used in this clause, means computer programs,    computer data bases, and documentation thereof.  

(2) “Data,” as used in this clause, means recorded information, regardless of form or the media on which it may be recorded.  The term includes technical data and computer software.  The term does not include information incidental to contract administration, such as financial, administrative, cost or pricing, or management information.

(3)   “Form, fit, and function data,” as used in this clause, means data relating to items, components, or processes that are sufficient to enable physical and functional interchangeability, as well as data identifying source, size, configuration, mating, and attachment characteristics, functional characteristics, and performance requirements; except that for computer software it means data identifying source, functional characteristics, and performance requirements but specifically excludes the source code, algorithm, process, formulae, and flow charts of the software.

(4)  “Limited rights,” as used in this clause, means the rights of the Government in limited rights data as set forth in the Limited Rights Notice of subparagraph (g)(2) if included in this clause.

(5)  “Limited rights data,” as used in this clause, means data (other than computer software) that embody trade secrets or are commercial or financial and confidential or privileged, to the extent that such data pertain to items, components, or processes developed at private expense, including minor modifications thereof.

(6)  “Restricted computer software,” as used in this clause, means computer software developed at private expense and that is a trade secret; is commercial or financial and is confidential or privileged; or is published copyrighted computer software; including minor modifications of such computer software. 

(7)  “Restricted rights,” as used in this clause, means the rights of the Government in restricted computer software, as set forth in a Restricted Rights Notice of subparagraph (g)(3) if included in this clause, or as otherwise may be provided in a collateral agreement incorporated in and made part of this contract, including minor modifications of such computer software.

(8)  “Technical data,” as used in this clause, means data (other than computer software) which are of a scientific or technical nature.

     (9)      “Unlimited rights,” as used in this clause, means the right of the Government to use, disclose, reproduce, prepare derivative works, distribute copies to the public, and perform publicly and display publicly, in any manner and for any purpose, and to have or permit others to do so. 

(10) Government Purpose Rights, as used in this clause, means the rights to:

(i) use, modify, reproduce, release, perform, display, or disclose data, computer software, and computer software documentation within the Government without restriction; and 

(ii) release or disclose computer software or computer software documentation outside the Government and authorize persons to whom release or disclosure has been made to use, modify, reproduce, release, perform, display, or disclose the software or documentation for United States government purposes.

 (iii)  Government purpose means any activity in which the United States Government is a party, including cooperative agreements with international or multi-national defense organizations or sales or transfers by the United States Government to foreign governments or international organizations.  Government purposes include competitive procurement, but do not include the rights to use, modify, reproduce, release, perform, display, or disclose computer software or computer software documentation for commercial purposes or authorize others to do so. 

(b) Allocations of rights. 

(1)  Except as provided in paragraph (c) of this clause regarding copyright, the Government shall have unlimited rights in-

(i)  Data first produced in the performance of this contract;

(ii)  Form, fit, and function data delivered under this contract;

(iii)  Data delivered under this contract (except for restricted computer software) that constitute manuals or instructional and training material for installation, operation, or routine maintenance and repair of items, components, or processes delivered or furnished for use under this contract; and 

(iv)  All other data delivered under this contract unless provided otherwise for limited rights data or restricted computer software in accordance with paragraph (g) of this clause. 

(2)The Contractor shall have the right to- 

(i)  Use, release to others, reproduce, distribute, or publish any data first produced or specifically used by the Contractor in the performance of this contract, unless provided otherwise in  the contract;

(ii)  Protect from unauthorized disclosure and use those data which are limited rights data or restricted computer software to the extent provided in paragraph (g) of this clause;

(iii)  Substantiate use of, add or correct limited rights, restricted rights, or copyright notices and to take other appropriate action, in accordance with paragraphs (e) and (f) of this clause; and

(iv)  Establish claim to copyright subsisting in data first produced in the performance of this contract to the extent provided in subparagraph (c)(1) of this clause.

(c)  Copyright. 

(1) For all data first produced in the performance of this contract, the Contractor may not establish, without prior, written and express approval of the Contracting Officer, claim to copyright subsisting in scientific and technical articles based on or containing data first produced in the performance of this contract and published in academic, technical or professional journals, symposia proceedings or similar works. When claim to copyright is made, the Contractor shall affix the applicable copyright notices of 17 U.S.C. 401 or 402 and acknowledgment of Government sponsorship (including contract number) to the data when such data are delivered to the Government, as well as when the data are published or deposited for registration as a published work in the U.S. Copyright Office.  For data other than computer software the Contractor grants to the Government, and others acting on its behalf, a paid-up, nonexclusive, irrevocable worldwide license in such copyrighted data to reproduce, prepare derivative works, distribute copies to the public, and perform publicly and display publicly, by or on behalf of the Government.  The right of the Government and others acting in its behalf, shall include the right to transfer copyrighted computer software to a foreign government and its contractors under bilateral agreements and annexes in order to provide technical assistance for aviation purposes in accordance with 49 U.S.C. 40113.

(2)  Data not first produced in the performance of this contract.  The Contractor shall not, without prior written permission of the Contracting Officer, incorporate in data delivered under this contract any data not first produced in the performance of this contract and which contains the copyright notice of 17 U.S.C. 401 or 402, unless the Contractor identifies such data and grants to the Government, or acquires on its behalf, a license of the same scope as set forth in subparagraph (c)(1) of this clause; provided, however, that if such data are computer software the Government may acquire a copyright license as set forth in subparagraph (g)(3) of this clause if included in this contract or as otherwise may be provided in a collateral agreement incorporated in or made part of this contract.

(3)  Removal of copyright notices. The Government agrees not to remove any copyright notices placed on data pursuant to this paragraph (c), and to include such notices on all reproductions of the data.

(d)  Release, publication and use of data.  

(1)  The Contractor shall have the right to use, release to others, reproduce, distribute, or publish any data first produced or specifically used by the Contractor in the performance of this contract, except to the extent such data may be subject to the Federal export control or national security laws or regulations, or unless otherwise provided in this paragraph of this clause or expressly set forth in this contract.

(2)  The Contractor agrees that to the extent it receives or is given access to data necessary for the performance of this contract, which contain restrictive markings, the Contractor shall treat the data in accordance with such markings unless otherwise specifically authorized in writing by the Contracting Officer.

(e)  Unauthorized marking of data. 

(1)  Notwithstanding any other provisions of this contract concerning inspection or acceptance, if any data delivered under this contract are marked with the notices specified in subparagraph (g)(2) or (g)(3) of this clause and use of such is not authorized by this clause, or if such data bears any other restrictive or limiting markings not authorized by this contract, the Contracting Officer may at any time either return the data to the Contractor, or cancel or ignore the markings.  However, the following procedures shall apply prior to canceling or ignoring the markings.

(i)  The Contracting Officer shall make written inquiry to the Contractor affording the Contractor 30 days from receipt of the inquiry to provide written justification to substantiate the propriety of the markings;

(ii)  If the Contractor fails to respond or fails to provide written justification to substantiate the propriety of the markings within the 30-day period (or a longer time not exceeding 90 days approved in writing by the Contracting Officer for good cause shown), the Government shall have the right to cancel or ignore the markings at any time after said period and the data will no longer be made subject to any disclosure prohibitions.

(iii)  If the Contractor provides written justification to substantiate the propriety of the markings within the period set in subdivision (e)(1)(i) of this clause, the Contracting Officer will consider such written justification and determine whether or not the markings are to be canceled or ignored.  If the Contracting Officer determines that the markings are authorized, the Contractor shall be so notified in writing. If the Contracting Officer determines, with concurrence of the head of the contracting activity, that the markings are not authorized, the Contracting Officer will furnish the Contractor a written determination, which determination may become the final agency decision regarding the appropriateness of the markings unless the Contractor files suit in a court of competent jurisdiction within 90 days of receipt of the Contracting Officer's decision.  The Government will continue to abide by the markings under this subdivision (e)(1)(iii) until final resolution of the matter either by the Contracting Officer's determination becoming final (in which instance the Government may thereafter have the right to cancel or ignore the markings at any time and the data will no longer be made subject to any disclosure prohibitions), or by final disposition of the matter by court decision if suit is filed.

(2)  The time limits in the procedures set forth in subparagraph (e)(1) of this clause may be modified in accordance with agency regulations implementing the Freedom of Information Act (5 U.S.C. 552) if necessary to respond to a request hereunder.

(3)  Reserved.

(4)  Except to the extent the Government's action occurs as the result of final disposition of the matter by a court of competent jurisdiction, the Contractor is not precluded by this paragraph (e) from bringing a claim under the Contract Disputes Act, including pursuant to the “Contract Disputes” clause of this contract, as applicable, that may arise as the result of the Government removing or ignoring authorized markings on data delivered under this contract.

(f)  Omitted or incorrect markings.

(1)  Data delivered to the Government without either the limited rights or restricted rights notice as authorized by paragraph (g) of this clause, or the copyright notice required by paragraph (c) of this clause, may be deemed to have been furnished with unlimited rights, and the Government assumes no liability for the disclosure, use, or reproduction of such data.  However, to the extent the data has not been disclosed without restriction outside the Government, the Contractor may request, within 6 months (or a longer time approved by the Contracting Officer for good cause shown) after delivery of such data, permission to have notices placed on qualifying data at the Contractor's expense, and the Contracting Officer may agree to do so if the Contractor-

(i)  Identifies the data to which the omitted notice is to be applied;

(ii)  Demonstrates that the omission of the notice was inadvertent;

(iii)  Establishes that the use of the proposed notice is authorized;

(iv)  Acknowledges that the Government has no liability with respect to the disclosure, use, or reproduction of any such data made prior to the addition of the notice or resulting from the omission of the notice.

(2)  The Contracting Officer may also:

(i) Permit correction at the Contractor's expense of incorrect notices if the Contractor identifies the data on which correction of the notice is to be made, and demonstrates that the correct notice is authorized, or 

(ii) Correct any incorrect notices.

(g)  Protection of limited rights data and restricted computer software.  

(1) When data other than that listed in subdivisions (b)(1) (i), (ii), and (iii) of this clause are specified to be delivered under this contract and qualify as either limited rights data or restricted computer software, if the Contractor desires to continue protection of such data, the Contractor may withhold such data and not furnish them to the Government under this contract. As a condition to this withholding, the Contractor may identify the data being withheld and furnish form, fit, and function data in lieu thereof. Limited rights data that are formatted as a computer data base for delivery to the Government are to be treated as limited rights data and not restricted computer software.

      (2) Reserved.

      (3) Reserved.

(h)  Subcontracting.  The Contractor has the responsibility to obtain from its subcontractors all data and rights therein necessary to fulfill the Contractor's obligations to the Government under this contract.  If a subcontractor refuses to accept terms affording the Government such rights, the Contractor shall promptly bring such refusal to the attention of the Contracting Officer and not proceed with subcontract award without further authorization.

(i)  Relationship to patents.  Nothing contained in this clause shall imply a license to the Government under any patent or be construed as affecting the scope of any license or other right otherwise granted to the Government.

H.48
LICENSES AND PERMITS

(a)  Offerors shall, without additional expense to the Government, be responsible for obtaining any necessary licenses and permits (including security clearances) prior to award of a contract and for complying with all laws, ordinances, statutes and regulations in connection with the furnishing of work under the Contract.

(b) This provision does not apply to costs incurred after contract award, which are otherwise allowable and allocable in accordance with the Contractor’s CAS Disclosure Statement.

H.49
CONTRACT DATA ITEM AND CONTRACT DELIVERABLE ELECTRONIC FORMATS

The Contractor shall provide Contract Data Items in Microsoft Word 2000 so that no additional software will be necessary to view or print the deliverable.  The Contractor shall embed any and all graphics, figures, and tables in the document.  All pages must be 8.5 x 11.  The Microsoft Word format and page size requirement applies to all deliverables on the Contract Data Requirements List (See Section J Attachment 3) unless specifically modified in the CDRL.

The Contractor shall submit each CDRL as one file, unless file size or other conditions warrant establishing multiple files and submit the table of contents in the same file as the main body of the CDRL.  All CDRL submissions must have a document control number and revision number, if applicable.

The Contractor shall ensure that all CDRLs submitted are legible.

H.50
CDRL SUBMISSIONS

Days listed in the CDRL are calendar days.  Regarding all CDRLs, if the delivery date falls on a Saturday or Holiday, which is on a day other than a Monday, the deliverable will be considered to have been received by the FAA on the preceding workday.  If the delivery date falls on a Sunday or a Monday holiday, the deliverable will be considered to be received on the following workday.

H.51
EXPORT AND DISCLOSURE OF TECHNICAL DATA

It is the intent of the parties to protect transfer and disclosure of all technical data described by this clause.  All parties agree that transfer and disclosure to foreign nationals of this technical data could make a significant contribution to the military potential of any country and may prove detrimental to the security of the United States of America and air traffic safety.

The Contractor shall comply with the Arms Export Control Act, (AECA) 22 U.S.C.A. 2778, et. seq., the Export Administration Act (EAA), 50 U.S.C.A. 2401, et. seq. and the International Traffic in Arms Regulations (ITAR) 22 C.F.R. Chapter 1, Part 120, et. seq., and all other applicable statutes, regulations, and laws.  Further, the Contractor shall comply with all licensing requirements hereunder.

The Contractor shall certify quarterly to the Federal Aviation Administration’s GCCS Contracting Officer that technical data, including derivative work and information, will not be and has not been disclosed or transferred to persons who are not citizens or nationals of the United States of America without the prior written permission of the GCCS Contracting Officer, and that the Contractor is in compliance with all applicable statutes, regulations and laws.  The prohibitions under this clause will be applicable to all subcontracts and consultant agreements.

H.52
ALTERATIONS AND ATTACHMENTS

This clause applies to items leased or owned by the Government and maintained by the Contractor, or covered by warranty under this contract.

The Government or its duly authorized agent(s) may make alterations or attachments, provided that a safety hazard is not thereby created.  The Government or its duly authorized agents) will notify the Contractor at least 30 days in advance of any such alterations or attachments.

Any reprogramming required to accommodate such alterations or attachments will be accomplished by the Contractor at Government expense.  The Contractor shall notify the Government of any such reprogramming, and proceed only with the written approval of the Contracting Officer.

Such alterations or attachments that are not the property of the Contractor will be removed immediately after expiration or termination of the contract and the equipment shall be restored to the prior configuration by the Government or its duly authorized agent(s) at Government expense (excluding ordinary wear and tear).

If alterations or attachments made pursuant to this clause increase the cost of maintenance or warranty, the Contractor may request an equitable adjustment in accordance with paragraph (b) of the “Changes--Cost Reimbursement” clause.
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