DTFA-02-0001

                                                                PART 1 - SECTION I

                                                          CONTRACT CLAUSES 


3.1.7-1         
Exclusion from Future Agency Contracts (August 1997)

     (a)  Work under this contract may create a future organizational conflict of interest (OCI) that could prohibit the Contractor from competing for, or being awarded future Government contracts.

     The following examples illustrate situations in which questions concerning organizational conflicts of interest may arise.  They are not all inclusive, but are intended to help the Contracting Officer apply general guidance to individual contract situations:


(1)  Unequal access to information.  Access to "nonpublic information" as part of the performance of an FAA contract could provide the contractor a competitive advantage in a later competition for another FAA contract.  Such an advantage could easily be perceived as unfair by a competing vendor who is not given similar access to the relevant information.  If the requirements of the FAA procurement anticipate the successful vendor may have access to nonpublic information, the successful vendor should be required to submit and negotiate an acceptable mitigation plan.  Alternatively, the "nonpublic information" may be provided to all vendors.


(2)  Biased ground rules.  A contractor in the course of performance of an FAA contract, has in some fashion established important "ground rules" for another FAA contract, where the same contractor may be a competitor.  For example, a contractor may have drafted the statement of work, specifications, or evaluation criteria of a future FAA procurement.  The primary concern of the FAA in this case is that a contractor so situated could slant key aspects of a procurement in its own favor, to the unfair disadvantage of competing vendors.  If the requirements of the FAA procurement anticipate the contractor may have been in a position to establish important ground rules, including but not limited to those described herein, the contractor should be required to submit and negotiate an acceptable mitigation plan.


(3)  Impaired objectivity.  A contractor in the course of performance of an FAA contract, is placed in a situation of providing assessment and evaluation findings over itself, or another business division, or subsidiary of the same corporation, or other entity with which it has a significant financial relationship.   The concern in this case is that the contractor's ability to render impartial advice to the FAA could appear to be undermined by the contractor's financial  or other business relationship to the entity whose work product is being assessed or evaluated.  In these situations, a "walling off" of lines of communication may well be insufficient to remove the perception that the objectivity of the contractor has been tainted.  If the requirements of the FAA procurement indicate that the successful vendor may be in a position to provide evaluations and assessments of itself or corporate siblings, or other entity with which it has a significant financial relationship, the affected contractor should provide a mitigation plan that includes recusal by the vendor from the affected contract work.  Such recusal might include divestiture of the work to a third party vendor.

     (b)  In order to prevent a future OCI resulting from potential bias, unfair competitive advantage, or impaired objectivity, the Contractor shall be subject to the following restrictions:


(1)  The Contractor shall be excluded from competition for, or award of any government contracts as to which, in the course of performance of this contract, the Contractor has received advance procurement information before such information has been made generally available to other persons or firms.


(2)  The Contractor shall be excluded from competition for, or award of any FAA contract for which the contractor actually assists in the development of the screening information request (SIR), specifications or statements of work.


(3)  The Contractor shall be excluded from competition for or award of any government contract which calls for the evaluation of system requirements, system definitions, or other products developed by the Contractor under this contract.


(4)  The Contractor shall be excluded from competition for, or award of any government contract which calls for the construction or fabrication of any system, equipment, hardware, and/or software for which the Contractor participated in the development of requirements or definitions pursuant to this contract.

     (c)  This clause shall not exclude the Contractor from performing work under any amendment or modification to this contract or from competing for award for any future contract for work that is the same or similar to work performed under this contract.

     (d)  The term "contractor" as used in this clause, includes any person, firm or corporation which has a majority or controlling interest in the contractor or in any parent corporation thereof, any person, firm , or corporation in or as to which the contractor (or any parent or subsidiary corporation thereof) has a majority or controlling interest.  The term also includes the corporate officers of the contractor, those of any corporation which has a majority or controlling interest in the contractor, and those of any corporation in which the contractor (or any parent or subsidiary corporation thereof) has a majority or controlling interest.

     (e)  The agency may in its sole discretion, waive any provisions of this clause if deemed in the best interest of the Government.  The exclusions contained in this clause shall apply for the duration of this contract and for three (3) years after completion and acceptance of all work performed hereunder.

     (f)  If any provision of this clause excludes the Contractor from competition for, or award of any contract, the Contractor shall not be permitted to serve as a subcontractor, at any tier, on such contract.  This clause shall be incorporated into any subcontracts or consultant agreements awarded under this contract unless the Contracting Officer determines otherwise.

(End of clause)

3.1.7-2         
Organizational Conflicts of Interest (August 1997)

     (a)  The offeror or Contractor warrants that, to the best of the Contractor's knowledge and belief, there are no relevant facts or circumstances which could give rise to an organizational conflict of interest (OCI), as defined in the FAA Acquisition Management System, "Organizational Conflicts of Interest (3.1.7)", or that the Contractor has disclosed all such relevant information.

     (b)  The offeror or Contractor agrees that if an actual or potential OCI is discovered after award, the Contractor shall make a full disclosure in writing to the Contracting Officer.  The disclosure shall include a mitigation plan describing actions the Contractor has taken or proposed to take, to avoid, mitigate, or neutralize the actual or potential conflict.  Changes in the Contractor's relationships due to mergers, consolidations or any unanticipated circumstances may create an unacceptable organizational conflict of interest might necessitate such disclosure.

     (c)  The FAA reserves the right to review and audit OCI mitigation plans as needed after award, and to reject mitigation plans if the OCI, in the opinion of the Contracting Officer cannot be avoided, or mitigated.

     (d)  The Contracting Officer may terminate this contract for convenience in whole or in part, if it deems such termination necessary to avoid an OCI.  If the Contractor was aware of a potential OCI prior to award or discovered an actual or potential conflict after award and did not disclose or misrepresented relevant information to the Contracting Officer, the Government may terminate this contract for default, debar the Contractor from government contracting, or pursue such other remedies as may be permitted by law or this contract.

     (e)  The Contractor further agrees to insert provisions which shall conform substantial to the language of this clause including this paragraph (d) in any subcontract or consultant agreement hereunder.

(End of clause)

3.1.7-3         
Organizational Conflict of Interest SIR Provision (August 1997)

     (a)  The policy of the FAA is to avoid contracting with contractors who have unacceptable organizational conflicts of interest.  An organizational conflict of interest means that because of existing or planned activities, an offeror or contractor is unable or potentially unable to render impartial assistance to the agency, or has an unfair competitive advantage, or the offeror or contractor’s objectivity is, or might be, impaired.

     It is not the intention of the FAA to foreclose a vendor from a competitive acquisition due to a perceived OCI.  FAA Contracting Officers are fully empowered to evaluate each potential OCI scenario based upon the applicable facts and circumstances.  The final determination of such action may be negotiated between the impaired vendor and the Contracting Officer.  The Contracting Officer’s business judgment and sound discretion in identifying, negotiating, and eliminating OCI scenarios should not adversely affect the FAA’s policy for competition.  The FAA is committed to working with potential vendors to eliminate or mitigate actual and perceived OCI situations, without detriment to the integrity of the competitive process, the  mission of the FAA, or the legitimate business interests of the vendor community. 

     (b)  Mitigation plans.  The successful contractor will be required to permit a Government audit of internal OCI mitigation procedures for verification purposes.  The FAA reserves the right to reject a mitigation plan, if in the opinion of the Contracting Officer, such a plan is not in the best interests of the FAA.  Additionally, after award the FAA will review and audit OCI mitigation plans as needed, in the event of changes in the vendor community due to mergers, consolidations, or any unanticipated circumstances that may create an unacceptable organizational conflict of interest.

     (c)  Potential Organizational Conflict of Interest.  The following OCI Matrix provides potential vendors with examples of situations where mitigation plans may or may not be required by the FAA.
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Note - System contracts include equipment (and integrated software) contracts, such as DSR, ETVS, ARTS IIIE, and ASR-9.  Service contracts include DUATS, maintenance and system support contracts (such as HOST), and software contracts (such as ES2, TSD, and ERSDS).    

Y - While each case is analyzed on its own fact pattern, there is no generalized need for mitigation in this situation.

* - While a case by case analysis will be required, based on the SOW current at the time of analysis, the offeror will likely be required to submit a mitigation plan, and the FAA may be required to implement its own mitigation plan.  Modification of the SOW and evaluation plan may be necessary (for instance, to accommodate multiple awards).  This presumes the current contractor will stay on in its role under its current contract. 
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     (d)  Examples of conflict situations.  The following examples illustrate situations in which questions concerning organizational conflicts of interest may arise.  They are not all inclusive, but are intended to help the Contracting Officer apply general guidance to individual contract situations:


(1)  Unequal Access to Information.  Access to "nonpublic information" as part of the performance of an FAA contract could provide the contractor a competitive advantage in a later competition for another FAA contract. Such an advantage could easily be perceived as unfair by a competing vendor who is not given similar access to the relevant information.  If the requirements of the FAA procurement anticipate the successful vendor may have access to nonpublic information, all vendors should be required to submit and negotiate an acceptable  mitigation plan.


(2)  Biased Ground Rules.  A contractor in the course of performance of an FAA contract, has in some fashion established a "ground rules" for another FAA contract, where the same contractor may be a competitor.  For example, a contractor may have drafted the statement of work, specifications, or evaluations criteria of a future FAA procurement.  The primary concern of the FAA in this case is that a contractor so situated could slant key aspects of a procurement in its own favor, to the unfair disadvantage of competing vendors.  If the requirements of the FAA procurement anticipate the successful vendor may be in a position to establish important ground rules, including but not limited to those described herein, the successful vendor should be required to submit and negotiate an acceptable mitigation plan.


(3)  Impaired objectivity.  A contractor in the course of performance of an FAA contract, is placed in a situation of providing assessment and evaluation findings over itself, or another business division, or subsidiary of the same corporation, or other entity with which it has a significant financial relationship.   The concern in this case is that the contractor's ability to render impartial advice to the FAA could appear to be undermined by the contractor's financial  or other business relationship to the entity whose work product is being assessed or evaluated.  In these situations, a "walling off" of lines of communication may well be insufficient to remove the perception that the objectivity of the contractor has been tainted.  If the requirements of the FAA procurement indicate that the successful vendor may be in a position to provide evaluations and assessments of itself or corporate siblings, or other entity with which it has a significant financial relationship, the affected contractor should provide a mitigation plan that includes recusal by the vendor from the affected contract work.  Such recusal might include divestiture of the work to a third party vendor.

     (e)  Disclosure by offerors or contractors participating in FAA acquisition.


(1)  Offerors or contractors should provide information which concisely describes all relevant facts concerning any past, present or currently planned interest, (financial, contractual, organizational, or otherwise) relating to the work to be performed and bearing on whether the offeror or contractor has a possible OCI.


(2)  If the offeror or contractor does not disclose any relevant facts concerning an OCI, the offeror or contractor, by submitting an offer or signing the contract, warrants that to its best knowledge and belief no such facts exist relevant to possible OCI.

     (f)  Remedies for nondisclosure.  The following are possible remedies should an offeror or contractor refuse to disclose, or misrepresent, any information regarding a potential OCI:


(1)  Refusal to provide adequate information may result in disqualification for award.   


(2)  Nondisclosure or misrepresentation of any relevant interest may also result in the disqualification of the offeror for award.


(3)  Termination of the contract, if the nondisclosure or misrepresentation is discovered after award.


(4)  Disqualification from subsequent FAA contracts.


(5)  Other remedial action as may be permitted or provided by law or in the resulting contract.

(End of provision)

3.1.7-5         
Disclosure of Conflicts of Interest (May 2001)

     It is the Federal Aviation Administration (FAA) policy to award contracts to only those offerors whose objectivity is not impaired because of any related past, present, or planned interest, financial or otherwise, in organizations regulated by FAA or in organizations whose interests may be substantially affected by Agency activities. Based on this policy:

     (a) The offeror shall provide a statement in its proposal which describes in a concise manner all past, present or planned organizational, financial, contractual or other interest(s) with an organization regulated by FAA, or with an organization whose interests may be substantially affected by Agency activities, and which is related to the work under this solicitation. The interest(s) described shall include those of the proposer, its affiliates, proposed consultants, proposed subcontractors and key personnel of any of the above. Past interest shall be limited to within one year of the date of the offeror's technical proposal.  Key personnel shall include any person owning more than 20% interest in the offeror, and the offeror's corporate officers, its senior managers and any employee who is responsible for making a decision or taking an action on this contract where the decision or action can have an economic or other impact on the interests of a regulated or affected organization.

     (b) The offeror shall describe in detail why it believes, in light of the interest(s) identified in (a) above, that performance of the proposed contract can be accomplished in an impartial and objective manner.

     (c) In the absence of any relevant interest identified in (a) above, the offeror shall submit in its proposal a statement certifying that to its best knowledge and belief no affiliation exists relevant to possible conflicts of interest. The offeror must obtain the same information from potential subcontractors prior to award of a subcontract.

     (d) The Contracting Officer will review the statement submitted and may require additional relevant information from the offeror. All such information, and any other relevant information known to FAA, will be used to determine whether an award to the offeror may create a conflict of interest. If any such conflict of interest is found to exist, the Contracting Officer may:

          (1) disqualify the offeror, or 

          (2) determine that it is otherwise in the best interest of the United States to contract with the offeror and include appropriate provisions to mitigate or avoid such conflict in the contract awarded.

     (e) The refusal to provide the disclosure or representation, or any additional information required, may result in disqualification of the offeror for award. If nondisclosure or misrepresentation is discovered after award, the resulting contract may be terminated. If after award the Contractor discovers a conflict of interest with respect to the contract awarded as a result of this solicitation, which could not reasonably have been known prior to award, an immediate and full disclosure shall be made in writing to the Contracting Officer. The disclosure shall include a full description of the conflict, a description of the action the contractor has taken, or proposes to take, to avoid or mitigate such conflict. The Contracting Officer may, however, terminate the contract for convenience if he or she deems that termination is in the best interest of the Government.

(End of provision)

3.1.8-1         
Cancellation, Recission, and Recovery of Funds for Illegal or Improper Activity (September 2000)

     (a)  If the Government receives information that a contractor or person has engaged in conduct constituting a violation of subsection (a), (b), (c), or (d) of section 27 of the Office of Federal Procurement Policy Act (41 U.S.C. 423) (the Act), as amended by section 4304 of the National Defense Authorization Act for Fiscal Year 1996 (Pub. L. 104-106), the Government may-

         (1) Cancel the screening information request, if the contract has not been awarded or issued; or

         (2)  Rescind the contract with respect to which- 

              (i)  The Contractor or someone acting for the Contractor has been convicted for an offense where the conduct constitutes a violation of subsection 27 (a) or (b) of the Act for the purpose of either-

                   (A)  Exchanging the information covered by such subsections for anything of value; or

                   (B)  Obtaining or giving anyone a competitive advantage in the award of an FAA procurement contract; or

             (ii)  The head of the contracting activity has determined, based upon a preponderance of the evidence, that the Contractor, or someone acting for the Contractor has engaged in conduct constituting an offense punishable under subsection 27 (e)(1) of the Act.

     (b)  If the Government rescinds the contract under paragraph (a) of this clause, the Government is entitled to recover, in addition to any penalty prescribed by law, the amount expended under the contract.  

     (c) The rights and remedies of the Government specified herein are not exclusive, and are in addition to any other rights and remedies provided by law, regulation, or under this contract.

(End of clause)

3.1.8-2         
Price or Fee Adjustment for Illegal or Improper Activity (September 2000)

     (a)  The Government, at its election, may reduce the price of a fixed-price type contract and the total cost and fee under a cost-type contract by the amount of profit or fee determined as set forth in paragraph (b) of this clause if the head of the contracting activity or designee determines that there was a violation of subsection 27 (a), (b), or (c) of the Office of Federal Procurement Policy Act, as amended (41 U.S.C. 423), as implemented in the FAA's Acquisition Management System (AMS).

     (b)  The price or fee reduction referred to in paragraph (a) of this clause shall be-

          (1)  For cost-plus-fixed-fee contracts, the amount of fee specified in the contract at the time of award;

          (2)  For cost-plus-incentive-fee contracts, the target fee specified in the contract at the time of award, notwithstanding any minimum fee or "fee floor" specified in the contract;

          (3)  For cost-plus-award-fee contracts-

               (i)  The base fee established in the contract at the time of contract award;

               (ii)  If no base fee is specified in the contract, 30 percent of the amount of each award fee otherwise payable to the Contractor for each award fee evaluation period or at each award fee determination point.

          (4)  For fixed-price-incentive contracts, the Government may-

               (i)  Reduce the contract target price and contract target profit both by an amount equal to the initial target profit specified in the contract at the time of contract award; or 

               (ii)  If an immediate adjustment to the contract target price and contract target profit would have a significant adverse impact on the incentive price revision relationship under the contract, or adversely affect the contract financing provisions, the contracting officer may defer such adjustment until establishment of the total final price of the contract.  The total final price established in accordance with the incentive price revision of the contract shall be reduced by an amount equal to the initial target profit specified in the contract at the time of contract award and such reduced price shall be the total final contract price.  

          (5)  For firm-fixed price contracts, by 10 percent of the initial contract price or a profit amount determined by the Contracting Officer from records or documents in existence prior to the date of the contract award.  

     (c) The Government, may, at its election, reduce a prime contractor's price or fee in accordance with the procedures of paragraph (b) of this clause for violations of the Act by its subcontractors by an amount not to exceed the amount of profit or fee reflected in the subcontract at the time the subcontract was first definitively priced.

     (d) In addition to the remedies in paragraph (a) and (c) of this clause, the Government may terminate this contract for default.  The rights and remedies of the Government specified herein are not exclusive and are in addition to any rights and remedies provided by law or under this contract.

(End of clause)

3.2.2.3-1       
False Statements in Offers (April 1996)

     Offerors must provide full, accurate, and complete information as required by this Screening Information Request (SIR) and its attachments. The penalty for making false statements in offers is prescribed in 18 U.S.C. 1001.

(End of provision)

3.2.2.3-3       
Affiliated Offerors (April 1996)

     (a)  Business concerns are affiliates of each other when, either directly or indirectly,

          (1) one concern controls or has the power to control the other, or 

          (2) a third party controls or has the power to control both.

     (b)  Each offeror shall submit with its offer an affidavit stating that it has no affiliates, or containing the following information:

          (1)  The names and addresses of all affiliates of the offeror. 

          (2)  The names and addresses of all persons and concerns exercising control or ownership of the offeror and any or all of its affiliates, and whether they exercise such control or ownership as common officers, directors, stockholders holding controlling interest or otherwise.

(End of provision)

3.2.2.3-6       
Submittals in the English Language (April 1996)

     Submittals in response to this Screening Information Request (SIR) shall be in the English language.  Submittals received in other than English shall be rejected.

(End of provision)

3.2.2.3-7       
Submittals in U.S. Currency (April 1996)

     Submittals in response to this Screening Information Request (SIR) shall be in terms of U.S. dollars.  Offers received in other than U.S. dollars shall be rejected.

(End of provision)

3.2.2.3-8       
Audit and Records (April 1996)

     (a)  As used in this clause, 'records' includes books, documents, accounting procedures and practices, and other data, regardless of type and regardless of whether such items are in written form, in the form of computer data, or in any other form.

     (b)  Examination of costs.  If this is a cost-reimbursement, incentive, time-and-materials, labor-hour, or price-redeterminable contract, or any combination of these, the Contractor shall maintain and the Contracting Officer or an authorized representative of the Contracting Officer shall have the right to examine and audit all records and other evidence sufficient to reflect properly all costs claimed to have been incurred or anticipated to be incurred directly or indirectly in performance of this contract.  This right of examinations shall include inspection at all reasonable times of the Contractor's plants, or parts of them, engaged in performing the contract.

     (c)  Cost or pricing data. If the Contractor has been required to submit cost or pricing data in connection with any pricing action relating to this contract, the Contracting Officer or an authorized representatives of the Contracting Officer, in order to evaluate the accuracy, completeness, and currency of the cost or pricing data, shall have the right to examine and audit all of the Contractor's records, including computations and projections, related to--

          (1) The proposal for the contract, subcontract, modification;

          (2) The communications conducted on the proposal(s), including those related to negotiating; 

          (3) Pricing of the contract, subcontract, or modification; or 

          (4) Performance of the contract, subcontract or modification.

     (d)  Comptroller General--

          (1)  The Comptroller General of the United States, or an authorized representative, shall have access to and the right to examine any of the Contractor's directly pertinent records involving transactions related to this contract or a  subcontract hereunder.  

          (2)  This paragraph may not be construed to require the Contractor or subcontractor to create or maintain any record that the Contractor or subcontractor does not maintain in the ordinary course of business or pursuant to a provision of law.

     (e)  Reports.  If the Contractor is required to furnish cost, funding, or performance reports, the Contracting Officer or an authorized representative of the Contracting Officer shall have the right to examine and audit the supporting records and materials, for the purpose of evaluating 

          (1) the effectiveness of the Contractor's policies and procedures to produce data compatible with the objectives of these reports and

          (2) the data reported.  

     (f)  Availability.  The Contractor shall make available at its office at all reasonable times the records, materials and other evidence described in paragraphs (a), (b), (c), (d), and (e) of this clause, for examination, audit, or reproduction, until 3 years after final payment under this contract, or for any longer period required by statute or by other clauses of this contract.  In addition--

          (1)  If this contract is completely or partially terminated, the records relating to the work terminated shall be made available for 3 years after any resulting final termination settlement; and 

          (2)  Records relating to appeals under the "Contract Disputes" clause or to litigation or the settlement of contract disputes arising under or relating to this contract shall be made available until such appeals, litigation, or contract disputes are finally resolved. 

     (g)  The Contractor shall insert a clause containing all the terms of this clause, including this paragraph (g), in all subcontracts under this contract that exceed $1,000,000, and 

          (1) that are cost-reimbursement, incentive, time-and-materials, labor-hour, or price-redeterminable type or any combination of these; 

          (2) for which cost or pricing data are required; or

          (3) that require the subcontractor to furnish reports as discussed in paragraph (e) of this clause. 

     This clause may be altered only as necessary to identify properly the contracting parties and the Contracting Officer under the Government prime contract.

(End of clause)

3.2.2.3-10      
Type of Business Organization (April 1996)

     The offeror, by checking the applicable box, represents that--

     (a)  It operates as [ ] a corporation incorporated under the laws of the State of ____________________ , [ ] an individual, [ ] a partnership, [ ] a nonprofit organization, or [ ] a joint venture.

     (b)  If the offeror or quoter is a foreign entity, it operates as [ ] individual, [ ] a partnership, [ ] a nonprofit organization, [ ] a joint venture, or [ ] a corporation, registered for business in _____________________________________________ . 

                                                                       (country)

(End of provision)

3.2.2.3-11      
Unnecessarily Elaborate Submittals (April 1996)

     Unnecessarily elaborate brochures or other presentations beyond those sufficient to present a complete and effective response to this Screening Information Request (SIR) are not desired and may be construed as an indication of the offeror's lack of cost consciousness. Elaborate art work, expensive paper and bindings, and expensive visual and other presentation aids are neither necessary nor wanted.

(End of provision)

3.2.2.3-12      
Amendments to Screening Information Requests (April 1996)

     (a) If this SIR is amended, then all terms and conditions which are not modified remain unchanged. 

     (b)  Offerors shall acknowledge receipt of any amendment to this SIR by 

          (1) signing and returning the amendment, 

          (2) identifying the amendment number and date in the space provided for this purpose on the form for submitting an offer, 

          (3) letter or telegram, 

          (4) facsimile, if facsimile offers are authorized in the SIR, or 

          (5) electronic commerce response, if  electronic commerce responses are authorized in the SIR.  

     The Government must receive the acknowledgment by the time specified in the SIR for receipt of submittals.

(End of provision)

3.2.2.3-13      
Submission of Information/Documentation/Offers (April 1996)

     (a)  Information, Documentation, and Offers and modifications thereof shall be submitted in sealed envelopes or packages 

          (1) addressed to the office specified in the Screening Information Request (SIR), and 

          (2) showing the time specified for receipt, the SIR number, and the name and address of the offeror.  

     (b)  Telegraphic submittals will not be considered unless authorized by the SIR; however, offers may be modified by written or telegraphic notice.  

     (c)  Facsimile submittals, modifications or withdrawals will not be considered unless authorized by the SIR. 

     (d)  Information, Documentation, and Offers submitted by electronic commerce shall be considered only if the electronic commerce method was specifically stipulated or permitted by the SIR. 

     (e)  Item samples, if required, must be submitted within the time specified for receipt of submittals. Unless otherwise specified in the SIR, these samples shall be 

          (1) submitted at no expense to the Government, and 

          (2) returned at the sender's request and expense, unless they are destroyed during preaward testing.

(End of provision)

3.2.2.3-14      
Late Submissions, Modifications, and Withdrawals of Submittals (October 1996)

     (a)  Any submittals received at the office designated in the SIR after the exact time specified for receipt will not be considered unless it is received before award is made and it--


(1)  Was sent by registered or certified mail not later than the fifth calendar day before the date specified for receipt of submittals (e.g., an offer submitted in response to a SIR requiring receipt of offers by the 20th of the month must have been mailed by the 15th); 


(2)  Was sent by mail or, if authorized by the SIR, was sent by telegram or via facsimile and it is determined by the Government that the late receipt was due solely to mishandling by the Government after receipt at the Government installation;


(3)  Was sent by U.S. Postal Service Express Mail Next Day Service-Post Office to Addressee, not later than 5:00 p.m. at the place of mailing two working days prior to the date specified for receipt of submittals. The term 'working days' excludes weekends and U.S. Federal holidays;


(4)  Was transmitted through an electronic commerce method authorized by the SIR and was received by the Contracting Officer not later than 5:00 p.m. on the date specified for receipt of submittals; or 


(5)  Is the only submittal received.

     (b)  Any modification of submittals, except a modification resulting from the Contracting Officer's request, is subject to the same conditions as in subparagraphs (a)(1), (2), and (3) of this provision.

     (c)  A modification resulting from the Contracting Officer's request received after the time and date specified in the request will not be considered unless received before award and the late receipt is due solely to mishandling by the Government after receipt at the Government installation. 

     (d)  The only acceptable evidence to establish the date of mailing of a late proposal or modification sent either by U.S. Postal Service registered or certified mail is the U.S. or Canadian Postal Service postmark both on the envelope or wrapper and on the original receipt from the U.S. or Canadian Postal Service.  Both postmarks must show a legible date or the proposal, quotation, or modification shall be processed as if mailed late.  'Postmark' means a printed, stamped, or otherwise placed impression (exclusive of a postage meter machine impression) that is readily identifiable without further action as having been supplied and affixed by employees of the U.S. or Canadian Postal Service on the date of mailing.  Therefore, offerors should request the postal clerk to place a legible hand cancellation bull's eye postmark on both the receipt and the envelope or wrapper.  

     (e)  The only acceptable evidence to establish the time of receipt at the Government installation is the time/date stamp of that installation on the submittal wrapper or other documentary evidence of receipt maintained by the installation.

     (f)  The only acceptable evidence to establish the date of mailing of a late offer, modification, or withdrawal sent by Express Mail Next Day Service-Post Office to Addressee is the date entered by the post office receiving clerk on the 'Express Mail Next Day Service-Post Office to Addressee' label and the postmark on both the envelope or wrapper and on the original receipt from the U.S. Postal Service.  'Postmark' has the same meaning as defined in paragraph (d) of this provision, excluding postmarks of the Canadian Postal Service.  Therefore, offerors should request the postal clerk to place a legible hand cancellation bull's eye postmark on both the receipt and the envelope or wrapper. 

     (g)  Notwithstanding paragraph (a) of this provision, a late modification of an otherwise acceptable submittal makes its terms more favorable to the Government will be considered at any time it is received and may be accepted.  

     (h)  Submittals may be withdrawn by written notice or telegram (including mailgram) received at any time before award. If the SIR authorizes facsimile submittals, submittals may be withdrawn via facsimile received at any time before award, subject to the conditions specified in the provision entitled 'Facsimile Submittals.' Submittals may be withdrawn in person by an offeror or an authorized representative, if the representative's identity is made known and the representative signs a receipt for the submittal before award.

(End of provision)

3.2.2.3-15      
Authorized Negotiators (April 1996)

     The offeror represents that the following persons are authorized to negotiate on its behalf with the Government in connection with this submittal: _____________  [list names, titles, and telephone numbers of the authorized negotiators].

(End of provision)

3.2.2.3-16      
Restriction on Disclosure and Use of Data (April 1996)

     Offerors who include in their submittals data that they do not want disclosed to the public for any purpose or used by the Government except for evaluation purposes, shall--

     (a)  Mark the title page with the following legend:  'This submittal includes data that shall not be disclosed outside the Government and shall not be duplicated, used, or disclosed-in whole or in part-for any purpose other than to evaluate  this submittal. If, however, a contract is awarded to this offeror or quoter as a result of--or in connection with--the submission of this data, the Government shall have the right to duplicate, use, or disclose the data to the extent provided in the resulting contract. This restriction does not limit the Government's right to use information contained in this data if it is obtained from another source without restriction. The data subject to this restriction are contained in sheets [insert numbers or other identification of sheets];' and 

     (b)  Mark each sheet of data it wishes to restrict with the following legend:  'Use or disclosure of data contained on this sheet is subject to the restriction on the title page of this submittal.'

(End of provision)

3.2.2.3-17      
Preparation of Offers (October 1996)

     (a)  Offerors are expected to examine any drawings, specifications, Schedule, and all instructions. Failure to do so will be at the offeror's risk.  

     (b)  Each offeror shall furnish the information required by the Screening Information Request (SIR). The offeror shall print or type its name and sign the offer.  Erasures or other changes must be initialed by the person signing the offer.  Offers signed by an agent shall be accompanied by evidence of that agent's authority, unless that evidence has been previously furnished to the issuing office. 

     (c)  For each item offered, offerors shall (1) show the unit price/cost, including, unless otherwise specified, packaging, packing, and preservation and (2) enter the extended price/cost for the quantity of each item offered in the 'Amount' column of the Schedule.  In case of discrepancy between a unit price/cost and an extended price/cost, the unit price/cost will be presumed to be correct, subject, however, to correction to the same extent and in the same manner as any other mistake.

     (d)  Offers for supplies or services other than those specified will not be considered unless authorized by the SIR.

(End of provision)

3.2.2.3-18      
Explanation to Prospective Offerors (April 1996)

     Any prospective offeror desiring an explanation or interpretation of the Screening Information Request (SIR), drawings, specifications, etc., must request it soon enough to allow a reply to reach all prospective offerors before the submission of their offers. Oral explanations or instructions given before the award of the contract will be binding if confirmed in writing. Any information given to a prospective offeror concerning a SIR will be furnished promptly to all other prospective offerors as an amendment of the SIR if the lack of that information would be prejudicial to any other prospective offerors.

(End of provision)

3.2.2.3-19      
Contract Award (April 1996)

     (a)  The Government will award a contract resulting from this Screening Information Request (SIR) to the responsible offeror whose submittal conforming to the SIR will, at the discretion of the source selection official, be the best value to the FAA considering the technical, cost/price, and other criteria in the SIR.

     (b)  The Government may:

          (1) reject any or all submittals if such action is in the public interest, 

          (2) accept other than the lowest cost/price submittal, and 

          (3) waive informalities and minor irregularities in offers received. 

     (c)  The Government intends to evaluate submittals and award a contract, either on initial submittals without communications, or on initial or subsequent submittals with communications.  In evaluating the submittals, the Government may conduct written or oral communications with any and/or all offerors, and may down-select the firms participating in the competition to only those offerors most likely to receive award.  A submittal in response to an SIR should contain the offeror's best terms from a cost or price and technical standpoint.  

     (d)  The Government may accept any item or group of items of an offer, unless the offeror qualifies the offer by specific limitations.  Unless otherwise provided in the SIR, offers may be submitted for quantities less than those specified. The Government reserves the right to make an award on any item for a quantity less than the quantity offered, at the unit cost or prices offered, unless the offeror specifies otherwise in the offer. 

     (e)  A written award or acceptance of offer mailed or otherwise furnished to the successful offeror within the time for acceptance specified in the offer shall result in a binding contract without further action by either party.  Before the offer's specified expiration time, the Government may accept an offer (or part of an offer, as provided in paragraph (d) above), whether or not there are communications after its receipt, unless a written notice of withdrawal is received before award.  Communications conducted after receipt of an offer do not constitute a rejection or counteroffer by the Government. 

     (f)  The Government may determine that an offer is unacceptable if the prices proposed are materially unbalanced between line items or subline items.  An offer is materially unbalanced when it is based on prices significantly less than cost for some work and prices which are significantly overstated in relation to cost for other work, and if there is a reasonable doubt that the offer will result in the lowest overall cost to the Government, even though it may be the low evaluated offer, or it is so unbalanced as to be tantamount to allowing an advance payment.

     (g)  The Government may disclose the following information in post-award debriefings to other offerors:  

          (1) the source selection official's decision;  

          (2) the offeror's evaluated standings relative to the successful offeror(s); and 

          (3) a summary of the evaluation findings relating to the offeror.

(End of provision)

3.2.2.3-22      
Period for Acceptance of Offer (April 1996)

     In compliance with the Screening Information Request (SIR), the offeror agrees, if this offer is accepted within ________ calendar days (60 calendar days unless a different period is inserted by the offeror) from the date specified in the SIR for receipt of offers, to furnish any or all items on which prices are offered at the price set opposite each item, delivered at the designated point(s), within the time specified  in the Schedule.

(End of provision)

3.2.2.3-23      
Place of Performance (April 1996)

     (a)  The offeror, in the performance of any contract resulting from this Screening Information Request (SIR), [ ] intends, [ ] does not intend (check applicable block) to use one or more plants or facilities located at a different address from the address of the offeror as indicated in this submittal.

     (b)  If the offeror checks 'intends' in paragraph (a) above, it shall insert in the spaces provided below the required information:  


Place of Performance


Name and Address of Owner


(Street, Address, City,


and Operator of the Plant or


County, State, Zip Code)

Facility if Other than Offeror


____________________

________________________


____________________

________________________


____________________

________________________

(End of provision)

3.2.2.3-25      
Price Reduction for Defective Cost or Pricing Data (April 1996)

     (a)  If any price, including profit or fee, negotiated in connection with this contract, or any cost reimbursable under this contract, was increased by any significant amount because: 

          (1) the Contractor or a subcontractor furnished cost or pricing data that were not complete, accurate, and current as certified in its Certificate of Current Cost or Pricing Data, 

          (2) a subcontractor or prospective subcontractor furnished the Contractor cost or pricing data that were not complete, accurate, and current as certified in the Contractor's Certificate of Current Cost or Pricing Data, or 

          (3) any of these parties furnished data of any description that were not accurate, the price or cost shall be reduced accordingly and the contract shall be modified to reflect the reduction. 

     (b) Any reduction in the contract price under paragraph (a) above due to defective data from a prospective subcontractor that was not subsequently awarded the subcontract shall be limited to the amount, plus applicable overhead and profit markup, by which 

          (1) the actual subcontract or 

          (2) the actual cost to the Contractor, if there was no subcontract, was less than the prospective subcontract cost estimate submitted by the Contractor; provided, that the actual subcontract price was not itself affected by defective cost or pricing data.

     (c)

          (1)  If the Contracting Officer determines under paragraph (a) of this clause that a price or cost reduction should be made, the Contractor agrees not to raise the following matters as a defense:

                (i)  The Contractor or subcontractor was a sole source supplier or otherwise was in a superior bargaining position and thus the price of the contract would not have been modified even if accurate, complete, and current cost or pricing data had been submitted.

                (ii)  The Contracting Officer should have known that the cost or pricing data in issue were defective even though the Contractor or subcontractor took no affirmative action to bring the character of the data to the attention of the Contracting Officer.

               (iii)  The contract was based on an agreement about the total cost of the contract and there was no agreement about the cost of each item procured under the contract.

               (iv)  The Contractor or subcontractor did not submit a Certificate of Current Cost or Pricing Data.

          (2)

               (i)  Except as prohibited by subdivision (c)(2)(ii) of this clause, an offset in an amount determined appropriate by the Contracting Officer based upon the facts shall be allowed against the amount of a contract price reduction if--

                     (A)  The Contractor certifies to the Contracting Officer that, to the best of the Contractor's knowledge and belief, the Contractor is entitled to the offset in the amount requested; and

                    (B)  The Contractor proves that the cost or pricing data were available before the date of agreement on the price of the contract (or price of the modification) and that the data were not submitted before such date.

               (ii)  An offset shall not be allowed if--

                    (A)  The understated data was known by the Contractor to be understated when the Certificate of Current Cost or Pricing Data was signed; or

                    (B)  The Government proves that the facts demonstrate that the contract price would not have increased in the amount to be offset even if the available data had been submitted before the date of agreement on price. 

     (d)  If any reduction in the contract price under this clause reduces the price of items for which payment was made prior to the date of the modification reflecting the price reduction, the Contractor shall be liable to and shall pay the United States at the time such overpayment is repaid--

          (1)  Simple interest on the amount of such overpayment to be computed from the date(s) of overpayment to the Contractor to the date the Government is repaid by the Contractor at the applicable underpayment rate effective for each quarter prescribed by the Secretary of the Treasury under 26 U.S.C. 6621(a)(2); and 

          (2)  A penalty equal to the amount of the overpayment if the Contractor or subcontractor knowingly submitted cost or pricing data which were incomplete, inaccurate, or noncurrent.

(End of clause)

3.2.2.3-27      
Subcontractor Cost or Pricing Data (April 1996)

     (a)  Before awarding any subcontract expected to exceed $1,000,000, on the date of agreement on price or the date of award, whichever is later; or before pricing any subcontract modification involving a pricing adjustment expected to exceed $1,000,000 the Contractor shall require the subcontractor to submit cost or pricing data (actually or by specific identification in writing), unless award is based on price competition, catalog or market price, or prices set by law or regulation.

     (b)  The Contractor shall require the subcontractor to certify that, to the best of its knowledge and belief, the data submitted under paragraph (a) of this clause were accurate, complete, and current as of the date of agreement on the negotiated price of the subcontract or subcontract modification.

     (c)  In each subcontract that exceeds $1,000,000, when entered into, the Contractor shall insert --

          (1)  The substance of this clause, including this paragraph (c), if paragraph (a) of this clause requires submission of cost or pricing data for the subcontract.

(End of clause)

3.2.2.3-29      
Integrity of Unit Prices (April 1996)

     (a)  Any submittal for the negotiation of prices for items of supplies shall distribute costs within contracts on a basis that ensures that unit prices are in proportion to the items' base cost (e.g., manufacturing or acquisition costs). Any method of distributing costs to line items that distorts unit prices shall not be used.  For example, distributing costs equally among line items is not acceptable except when there is little or no variation in base cost.  Nothing in this paragraph requires submission of cost or pricing data not otherwise required by law or regulation. 

     (b)  The requirement in paragraph (a) of this clause does not apply to any contract or subcontract item of supply for which the unit price is, or is based on, an established catalog or market price for a commercial item sold in substantial quantities to the general public or to an item qualifying for a commercial item exception to cost or pricing data. A price is based on an established catalog or market price only if the item being purchased is sufficiently similar to the catalog or market price commercial item to ensure that any difference in prices can be identified and justified without resort to cost analysis.

     (c)  The Offeror/Contractor shall also identify those supplies which it will not manufacture or to which it will not contribute significant value when requested by the Contracting Officer. The information shall not be required for commercial items sold in substantial quantities to the general public when the price is, or is based on, established catalog or market prices.

     (d)  The Contractor shall insert the substance of this clause, less paragraph (c), in all subcontracts.

(End of clause)

3.2.2.3-30      
Termination of Defined Benefit Pension Plans (April 1996)

     The Contractor shall promptly notify the Contracting Officer in writing when it determines that it will terminate a defined benefit pension plan or otherwise recapture such pension fund assets. If pension fund assets revert to the Contractor or are constructively received by it under a termination or otherwise, the Contractor shall make a refund or give a credit to the Government for its equitable. The Contractor shall include the substance of this clause in all subcontracts requiring cost and price data and exceeding $1,000,000 under this contract.

(End of clause)

3.2.2.3-31      
Facilities Capital Cost of Money (April 1996)

     (a)  Facilities capital cost of money will be an allowable cost under the contemplated contract.  In order to be allowable, the prospective contractor must propose facilities capital cost of money in its offer.

     (b)  If the prospective Contractor does not propose this cost, the resulting contract will include the clause Waiver of Facilities Capital Cost of Money.

(End of provision)

3.2.2.3-32      
Waiver of Facilities Capital Cost of Money (April 1996)

     The Contractor did not include facilities capital cost of money as a proposed cost of this contract. Therefore, it is an unallowable cost under this contract.

(End of clause)

3.2.2.3-34      
Evaluation of Offers for Multiple Awards (April 1996)

     In addition to other factors, offers will be evaluated on the basis of advantages and disadvantages to the Government that might result from making more than one award (multiple awards). It is assumed, for the purpose of evaluating submittals, that $500 would be the administrative cost to the Government for issuing and administering each contract awarded under this Screening Information Request (SIR) and individual awards shall be for the items or combinations of items that result in the lowest aggregate cost to the Government, including the assumed administrative costs.

(End of provision)

3.2.2.3-35      
Annual Representations and Certifications (April 1996)

     The offeror certifies that annual representations and certifications (check the appropriate block):

   [ ] (a) Dated __________ (insert date of signature on submission)  which are incorporated herein by reference, have been submitted to the contracting office issuing this Screening Information Request (SIR) and that the submittal is current, accurate, and complete as of the date of this offer, except as follows (insert changes that affect only this SIR; if 'none,' so state):

   [ ] (b) Are enclosed.

(End of provision)

3.2.2.3-36      
Reversion or Adjustment of Plans for Postretirement Benefits Other Than Pensions (PRB) (April 1996)

     The Contractor shall promptly notify the Contracting Officer in writing when it determines that it will terminate or reduce a PRB plan. If PRB fund assets revert, or inure, to the Contractor or are constructively received by it under a plan termination or otherwise, the Contractor shall make a refund or give a credit to the Government for its equitable share. The Contractor shall include the substance of this clause in all subcontracts under this contract which exceed $1,000,000 and for which cost and price data are required. The resulting adjustment to prior years' PRB costs will be determined and applied.

(End of clause)

3.2.2.3-37      
Notification of Ownership Changes (April 1996)

     (a)  The Contractor shall make the following notifications in writing.

          (1)  When the Contractor becomes aware that a change in its ownership has occurred or is certain to occur which could result in changes in the valuation of its capitalized assets in the accounting records, the Contractor shall notify the Contracting Officer within 30 days.

          (2)  The Contractor shall also notify the Contracting Officer within 30 days whenever changes to asset valuations or any other cost changes have occurred or are certain to occur as a result of a change in ownership.

     (b)  The Contractor shall: 

          (1) maintain current, accurate, and complete inventory records of assets and their costs; 

          (2) provide the Contracting Officer or designated representative ready access to the records upon request; 

          (3) ensure that all individual and grouped assets, their capitalized values, accumulated depreciation or amortization, and remaining useful lives are identified accurately before and after each of the Contractor's ownership changes; and

          (4) retain and continue to maintain depreciation and amortization schedules based on the asset records maintained before each Contractor ownership change.

     (c)  The Contractor shall include the substance of this clause in all subcontracts under this contract which exceed $1,000,000 and require cost and price data.

(End of clause)

3.2.2.3-38      
Requirements for Cost or Pricing Data or Information Other Than Cost or Pricing Data (June 1999)

     (a)  Exceptions from cost or pricing data. 


 (1)  In lieu of submitting cost or pricing data, offerors may submit a written request for exception by submitting the information described in the following subparagraphs. The Contracting Officer may require additional supporting information, but only to the extent necessary to determine whether an exception should be granted, and whether the price is fair and reasonable.



(i)  Information relative to an exception granted for prior or repetitive acquisitions.



(ii)  Catalog price information as follows:




(A)  Attach a copy of or identify the catalog and its date, or the appropriate pages for the offered items, or a statement that the catalog is on file in the buying office to which this proposal is being made.




(B)  Provide a copy or describe current discount policies and price lists (published or unpublished), e.g., wholesale, original equipment manufacturer, and reseller.




(C)  Additionally, for each catalog item that exceeds [CO insert extended value - not unit price], provide evidence of substantial sales to the general public. This may include sales order, contract, shipment, invoice, actual recorded sales or other records that are verifiable. In addition, if the basis of the price proposal is sales of essentially the same commercial item by affiliates, other manufacturers or vendors, those sales may be included. The offeror shall explain the basis of each offered price and its relationship to the established catalog price. When substantial general public sales have also been made at prices other than catalog or price list prices, the offeror shall indicate how the proposed price relates to the price of such recent sales in quantities similar to the proposed quantities.



(iii)  Market price information. Include the source and date or period of the market quotation or other basis for market price, the base amount, and applicable discounts. The nature of the market should be described. The supply or service being purchased should be the same as or similar to the market price supply or service. Data supporting substantial sales to the general public is also required.



(iv)  Identification of the law or regulation establishing the price offered. If the price is controlled under law by periodic rulings, reviews, or similar actions of a governmental body, attach a copy of the controlling document, unless it was previously submitted to the contracting office.



(v)  For commercial items, information on prices at which the same item or similar items have been sold in the commercial market place.


(2)  The offeror grants the Contracting Officer or an authorized representative the right to examine, at any time before award, books, records, documents, or other directly pertinent records to verify any request for an exception under this provision, and the reasonableness of price. Access does not extend to cost or profit information or other data relevant solely to the offeror's determination of the prices to be offered in the catalog or marketplace.

     (b)  Requirements for cost or pricing data. If the offeror is not granted an exception from the requirement to submit cost or pricing data, the following applies:


(1)  The offeror shall submit cost or pricing data in accordance with the Appendix to Toolbox Guidance Section 3.2.3, "Cost and Price Methodology". 


(2)  As soon as practicable after agreement on price, but before contract award (except for unpriced actions such as letter contracts), the offeror shall submit a Certificate of Current Cost or Pricing Data in accordance with the Appendix to Toolbox Guidance Section 3.2.3, "Cost and Price Methodology".

(End of provision)

3.2.2.3-39      
Requirements for Cost or Pricing Data or Information Other Than Cost or Pricing Data--Modifications (June 1999)

     Exceptions from cost or pricing data. 

     (a)  In lieu of submitting cost or pricing data for modifications under this contract, for price adjustments on the date of the agreement on price or date of the award, whichever is later, the Contractor may submit a written request for exception by submitting the information described in the following paragraphs. The Contracting Officer may require additional supporting information, but only to the extent necessary to determine whether an exception should be granted, and whether the price is fair and reasonable--


(1)  Information relative to an exception granted for prior or repetitive acquisitions.


(2)  Catalog price information as follows:



(i)  Attach a copy of or identify the catalog and its date, or the appropriate pages for the offered items, or a statement that the catalog is on file in the buying office to which this proposal is being made.



(ii)  Provide a copy or describe current discount policies and price lists (published or unpublished), e.g., wholesale, original equipment manufacturer, and reseller.



(iii)    Additionally, for each catalog item that exceeds [CO to insert extended value - not unit price], provide evidence of substantial sales to the general public. This may include sales order, contract, shipment, invoice, actual recorded sales or other records that are verifiable. In addition, if the basis of the price proposal is sales of essentially the same commercial item by affiliates, other manufacturers or vendors, those sales may be included.  The offeror shall explain the basis of each offered price and its relationship to the established catalog price.  When substantial general public sales have also been made at prices other than catalog or price list prices, the offeror shall indicate how the proposed price relates to the price of such recent sales in quantities similar to the proposed quantities.


(3)  Market price information. Include the source and date or period of the market quotation or other basis for market price, the base amount, and applicable discounts. The nature of the market should be described. The supply or service being purchased should be the same as or similar to the market price supply or service. Data supporting substantial sales to the general public is also required.


(4)  Identification of the law or regulation establishing the price offered. If the price is controlled under law by periodic rulings, reviews, or similar actions of a governmental body, attach a copy of the controlling document, unless it was previously submitted to the contracting office.


(5)  Information on modifications of contracts or subcontracts for commercial items.



(i)  If (1) The original contract or subcontract was granted an exception from cost or pricing data requirements because the price agreed upon was based on adequate price competition, catalog or market prices of commercial items, or prices set by law or regulation; and (2) the modification (to the contract or subcontract) is not exempted based on one of these exceptions, then the Contractor may provide information to establish that the modification would not change the contract or subcontract from a contract or subcontract for the acquisition of a commercial item to a contract or subcontract for the acquisition of an item other than a commercial item.



(ii)  For a commercial items, the Contractor may provide information on prices at which the same item or similar items have been sold in the commercial market.

     (b)  The Contractor grants the Contracting Officer or an authorized representative the right to examine, at any time before award, books, records, documents, or other directly pertinent records to verify any request for an exception under this clause, and the reasonableness of price. Access does not extend to cost or price information or other data relevant solely to the Contractor's determination of the prices to be offered in the catalog or marketplace.

     (c)  By submitting information to qualify for an exception, an offeror is not representing that this is the only exception that may apply.

     (d)  Requirements for cost or pricing data. If the Contractor is not granted an exception from the requirement to submit cost or pricing data, the following applies: 


(1)  The Contractor shall submit cost or pricing data as specified in the Appendix to Toolbox Guidance Section T.3.2.3, "Cost and Pricing Methodology".


(2)  As soon as practicable after agreement on price, but before award (except for unpriced actions), the Contractor shall submit a Certificate of Current Cost or Pricing Data as described in the Appendix to Toolbox Guidance Section 3.2.3, "Cost and Price Methodology".

(End of clause)

3.2.2.3-42      
Differing Site Conditions (April 1996)

     (a)  The Contractor shall promptly, and before the conditions are disturbed, give a written notice to the Contractor Officer of 

          (1) subsurface or latent physical conditions at the site which differ materially from those indicated in this contract, or 

          (2) unknown physical conditions at the site, of an unusual nature, which differ materially from those ordinarily encountered and generally recognized as inherent to the type of work provided for in the contract.

     (b)  FAA shall investigate the site conditions promptly after receiving the notice.  If the Contracting Officer determines that the conditions do materially so differ and cause an increase or decrease in the Contractor's cost of, or the time required for, performing any part of the work under this contract, whether or not changed as a result of the conditions, an equitable adjustment shall be made under this clause and the contract modified in writing accordingly. 

     (c)  No request by the Contractor for an equitable adjustment to the contract under this clause shall be allowed, unless the Contractor has given the written notice required; provided, that the time prescribed in (a) above for giving written notice may be extended by the Contracting Officer. 

     (d)  No request by the Contractor for an equitable adjustment to the contract for differing site conditions shall be allowed if made after final payment under this contract.

(End of clause)

3.2.2.3-43      
Site Investigation and Conditions Affecting the Work (April 1996)

     (a)  The Contractor acknowledges that it has taken steps reasonably necessary to ascertain the nature and location of the work, and that it has investigated and satisfied itself as to the general and local conditions which can affect the work or its cost, including but not limited to:  

          (1) conditions bearing upon transportation, disposal, handling, and storage of materials; 

          (2) the availability of labor, water, electric power, and roads; 

          (3) uncertainties of weather, river stages, tides, or similar physical conditions at the site; 

         (4) the conformation and conditions of the ground; and 

         (5) the character of equipment and facilities needed preliminary to and during work performance.  

     The Contractor also acknowledges that it has satisfied itself as to the character, quality, and quantity of surface and subsurface materials or obstacles to be encountered insofar as this information is reasonably ascertainable from an inspection of the site, including all exploratory work done by FAA, as well as from the drawings and specifications made a part of this contract.  Any failure of the Contractor to take the actions described and acknowledged in this paragraph will not relieve the Contractor from responsibility for properly estimating the difficulty and cost of successfully performing the work, or for proceeding to successfully perform the work without additional expense to FAA.

     (b)  FAA assumes no responsibility for any conclusions or interpretations made by the Contractor based on the information made available by FAA.  Nor does FAA assume responsibility for any understanding reached or representation made concerning conditions which can affect the work by any of its officers or agents before the execution of this contract, unless that understanding or representation is expressly stated in this contract.

(End of clause)

3.2.2.3-44      
Physical Data (April 1996)

     Data and information furnished or referred to below is for the Contractor's information.  FAA shall not be responsible for any interpretation of or conclusion drawn from the data or information made available to the Contractor.  Further, FAA specifically does not warrant construction methodology which may be included in such documents. 

     (a)  The indications of physical conditions on the drawings and in the specifications are the result of site investigations by _____________________[insert a description of investigation methods used, such as surveys, auger borings, core borings, test pits, probings, test tunnels]. 

     (b)  _________________________ [insert other pertinent information such as weather and transportation].

(End of clause)

3.2.2.3-46      
Superintendence by the Contractor (April 1996)

     At all times during performance of this contract, and until the work is completed and accepted, the Contractor shall directly superintend the work or assign and have on the worksite a competent superintendent who is satisfactory to the Contracting Officer and has authority to act for the Contractor.

(End of clause)

3.2.2.3-47      
Permits and Responsibilities (April 1996)

     The Contractor shall, without additional expense to FAA, be responsible for obtaining any necessary licenses and permits, and for complying with any Federal, state, and municipal laws, codes, and regulations applicable to the performance of the work.  The Contractor shall also be responsible for all damages to persons or property that occur as a result of the Contractor's fault or negligence, and shall take proper safety and health precautions to protect the work, the workers, the public, and the property of others.  The Contractor shall also be responsible for all materials delivered and work performed until completion and acceptance of the entire work, except for any completed unit of work which may have been accepted under the contract.

(End of clause)

3.2.2.3-48      
Other Contracts (April 1996)

     FAA may undertake or award other contracts for additional work, or may utilize in-house construction forces, at or near the site of the work.  The Contractor shall fully cooperate with such other contractors and FAA employees, and carefully adapt scheduling and performance of the work under this contract to accommodate simultaneous performance, heeding any direction that may be provided by the Contracting Officer.  The Contractor shall not commit or permit any act which will interfere with the performance of work by any other contractors or by FAA employees.

(End of clause)

3.2.2.3-49      
Protection of Existing Vegetation, Structures, Equipment, Utilities, and Improvements (April 1996)

(a)  The Contractor shall preserve and protect all structures, equipment, and vegetation (such as trees, shrubs, and grass) on or adjacent to the work site, which are not to be removed and which do not unreasonably interfere with the work required under this contract.  The Contractor shall only remove trees when specifically authorized to do so, and shall avoid damaging vegetation that will remain in place.  If any limbs or branches of trees are broken during contract performance, or by the careless operation of equipment, or by workmen, the Contractor shall trim those limbs or branches with a clean cut and paint the cut with a tree-pruning compound as directed by the Contracting Officer.

(b)  The Contractor shall protect from damage all existing improvements and utilities 

     (1) at or near the work site and 

     (2) on adjacent property of a third party, the locations of which are made known to or should be known by the Contractor.  The Contractor shall repair any damage to those facilities, including those that are the property of a third party, resulting from failure to comply with the requirements of this contract or failure to exercise reasonable care in performing the work.  If the Contractor fails or refuses to repair the damage promptly, the Contracting Officer may have the necessary work performed and charge the cost to the Contractor.

(End of clause)

3.2.2.3-50      
Property Protection (April 1996)

     (a)  The Contractor shall construct and maintain such temporary fences, gates and other facilities as shall be necessary for preservation of crops, control of livestock, and protection of property.  Before cutting a fence, the Contractor shall take necessary precautions to prevent the straying of livestock and may prevent the loss of tension in or damage to adjacent portions of the fence.  The Contractor shall immediately replace all fencing and gates that it cuts, removes, damages, or destroys with new materials to the original standard, with the exception that undamaged gates shall be reused.

     (b)  The Contractor shall comply with the request of the property owner relative to leaving gates open or closed.

     (c)  The Contractor shall use all necessary precautions to avoid the destruction of surveying markers such as section corners, witness trees, property corners, mining claim markers, bench markers, triangulation stations, and the like.  If any such marker must be destroyed, the Contractor shall first notify the agency responsible for the marker, as well as the COTR, and assume all responsibility for replacing markers.

     (d)  The Contractor shall use care to prevent unnecessary damage caused by performance of its work to property in or near the work area.  Unnecessary damage is that which can be avoided through efficient and careful performance of the work in a careful manner, taking into account the land rights which have been secured.  If the Contractor damages any property, the contractor shall at once notify the owner or custodian and may make or arrange to make prompt and full restitution.

     (e)  Maps and specifications provided by FAA may not give the location of all water supply, drainage, irrigation, and other underground facilities.  Prior to entering a tract of land for contract purposes, the Contractor shall ascertain from the property owner or other reasonably available source the location of any irrigation system, domestic water system, source of water, and drainage system existing on the property, whether serving that property or other property.  The Contractor shall avoid damaging or obstructing these facilities or polluting water supplies.

     (f)  The Contractor shall hold FAA harmless from any and all suits, actions, and claims for damages, including environmental impairment, to property arising from any act or omission of the contractor, its subcontractors, or any employee of the Contractor or subcontractors, in any way related to the work or operations under this contract.

     (g)  The Contractor shall indemnify and hold harmless the property owners or parties lawfully in possession against all claims or liabilities asserted by third parties, including all governmental agencies, resulting directly or indirectly from the Contractor's wrongful or negligent acts or omissions.

(End of clause)

3.2.2.3-50/alt1 
Property Protection Alternate I (April 1996)

     (h)  The management and disposal of hazardous wastes and materials exposes the contractor and FAA to short- and long-term liabilities.  In order to reduce these potential liabilities it is critical that the contractor be fully aware of the hazards and regulatory requirements associated with the hazardous materials involved in this project.  Only qualified personnel shall be used in their handling and transportation.

          (i)  Before commencing work, the Contractor shall:

               (1)  Perform an environmental assessment of the work required under the contract identifying tasks which involve the use, handling or transportation of hazardous materials or wastes.  The following items of work are known to involve such substances: ______________________________________ [Contracting Officer to list]

              (2)  Submit an environmental plan identifying and dealing with each specific task involving the wastes.  The plan must be specific enough to demonstrate a thorough understanding of the environmental risks and the appropriate methodology for dealing with them.  The plan shall also list the required permits and reference the relevant regulations which govern the activities involved in dealing with the materials or wastes.

               (3)  Meet with representatives of the Contracting Officer during the preconstruction conference to discuss and to develop a mutual understanding on implementation of the plan.

               (4)  The Contracting Officer, or her or his representatives may require other tasks to be added to the plan.  If planned methodologies for dealing with the risks are deemed insufficient, the Contracting Officer, or a designated representative, may require revision.  Work involving hazardous materials or wastes shall not commence until adequate plans have been submitted and reviewed.  FAA's review of the Contractor's plan shall in no way relieve the Contractor of its liability for environmental law and regulatory compliance.

(End of clause)

3.2.2.3-51      
Operations and Storage Areas (April 1996)

     (a)  The Contractor shall confine all operations (including storage of materials) on FAA premises to areas authorized or approved by the Contracting Officers Technical Representative (COTR). 

     (b)  Temporary buildings (e.g., storage sheds, shops, offices) and utilities may be erected by the Contractor only with the approval of the Contracting Officer, and shall be built with labor and materials furnished by the Contractor without expense to FAA.  The temporary buildings and utilities shall remain the property of the Contractor and shall be removed by the Contractor at its expense upon completion of the work.  With the written consent of the Contracting Officer, the buildings and utilities may be abandoned and need not be removed. 

     (c)  The Contractor shall use only established roadways, or when authorized by the Contracting Officer  temporary roadways may be constructed by the Contractor at the Contractor expense.  When materials are transported in prosecuting the work, vehicles shall not be loaded beyond the loading capacity of the vehicle or as prescribed by any laws or regulation.  When it becomes necessary to cross curbs or sidewalks, the Contractor shall protect them from damage; and shall repair or pay for the repair of any damaged curbs, sidewalks, or roads.

(End of clause)

3.2.2.3-53      
Cleaning Up and Roadway Maintenance (April 1996)

     (a)  The Contractor shall at all times keep the work area, including storage areas, free from accumulations of waste materials.  Before completing the work, the Contractor shall remove from the work and premises any rubbish, tools, scaffolding, equipment, and materials that are not the property of FAA.  Upon completing the work, the Contractor shall leave the work area in a clean, neat, and orderly condition satisfactory to the Contracting Officer. 

     (b)  Unless specifically set forth in the contract, the Contractor shall not burn any material on site, on the right-of-ways or on the access roads to the sites.  All material and debris shall be hauled to an appropriate disposal site. 

     (c)  The Contractor shall maintain all roads used by it, and upon completion of the job shall leave them in as good a condition as when first used.  A road grading machine - not a   bulldozer - shall be used for maintenance and final grading.  In no event shall the Contractor interfere with the property owner's use of roads existing prior to the Contractor's entry.

(End of clause)

3.2.2.3-54      
Accident Prevention (April 1996)

     (a)  The Contractor shall provide and maintain work environments and procedures which will:

           (1)  safeguard the public and Government personnel, property, materials, supplies, and equipment exposed to Contractor operations and activities; 

           (2)  avoid interruptions of Government operations and delays in project completion dates; and 

           (3)  control costs in the performance of this contract.  

     (b)  For these purposes on contracts for construction or dismantling, demolition, or removal of improvements, the Contractor shall--

           (1)  Provide appropriate safety barricades, signs, and signal lights; 

           (2)  Comply with the standards issued by the Secretary of Labor at 29 CFR Part 1926 and 29 CFR Part 1910; and 

           (3)  Ensure that any additional measures the Contracting Officer determines to be reasonably necessary for the purposes are taken. 

     (c)  If this contract is for construction or dismantling, demolition or removal of improvements with any Department of Defense agency or component, the Contractor shall comply with all pertinent provisions of the latest version of U.S. Army Corps of Engineers Safety and Health Requirements Manual, EM 385-1-1, in effect on the date of the solicitation.

     (d)  Whenever the Contracting Officer becomes aware on any noncompliance with these requirements or any condition which poses a serious or imminent danger to the health or safety of the public or Government personnel, the Contracting Officer shall notify the Contractor orally, with written confirmation, and request immediate initiation of corrective action.  This notice, when delivered to the Contractor or the Contractor's representative at the work site, shall be deemed sufficient notice of the noncompliance and that corrective action is required.  After receiving the notice, the Contractor shall immediately take corrective action.  If the Contractor fails or refuses to promptly take corrective action, the Contracting Officer may issue an order stopping all or part of the work until satisfactory corrective action has been taken.  The Contractor shall not be entitled to any equitable adjustment of the contract price or extension of the performance schedule on any stop work order issued under this clause.

     (e)  The Contractor shall insert this clause, including this paragraph (e), with appropriate changes in the designation of the parties, in subcontracts.

(End of clause)

3.2.2.3-58      
Layout of Work (April 1996)

     The Contractor shall lay out its work from FAA-established base lines and bench marks indicated on the drawings, and shall be responsible for all measurements in connection with the layout.  The Contractor should furnish, at its own expense, all stakes, templates, platforms, equipment, tools, materials, and labor required to lay out any part of the work.  The Contractor shall be responsible for the execution of the work to the lines and grades that may be established or indicated by the Contracting Officer.  The Contractor shall also be responsible for maintaining and preserving all stakes and other marks established by the Contracting Officer until authorized to remove them.  If such marks are destroyed by the Contractor or through its negligence before their removal is authorized, the Contracting Officer may replace them and deduct the expense of the replacement from any amounts due or to become due to the Contractor.

(End of clause)

3.2.2.3-59      
Organization and Direction of the Work (April 1996)

     (a)  When this contract is executed, the Contractor shall submit to the Contracting Officer a chart showing the general executive and administrative organization, the personnel to be employed in connection with the work under this contract, and their respective duties.  The Contractor shall keep the data furnished current by supplementing it as additional information becomes available.

     (b)  Work performance under this contract shall be under the full-time resident direction of:  

          (1)  the Contractor, if the Contractor is an individual; 

          (2)  one or more principal partners, if the Contractor is a partnership; or 

          (3)  one or more senior officers, if Contractor is a corporation, association, or similar legal entity.  

     However, if the Contracting Officer approves, the Contractor may be represented in the direction of the work by a specific person or persons holding positions other than those identified in this paragraph.

(End of clause)

3.2.2.3-63      
Site Visit (Construction) (October 1996)

     (a)  The clauses titled  Differing Site Conditions, and  Site Investigations and Conditions Affecting the Work, will be included in any contract awarded as a result of this screening information request.  Accordingly, offerors are urged and expected to inspect the site where the work will be performed. 

     (b)  Site visits may be arranged during normal duty hours by contacting:


Name:       ______________________________


Address:   ______________________________



     ______________________________


Telephone:______________________________

(End of provision)

3.2.2.3-67      
Special Precautions for Work at Operating Airports (April 1996)

     (a)  When work is to be performed at an operating airport, the Contractor must arrange its work schedule so as not to interfere with flight operations.  Such operations will take precedence over construction convenience.  Any operations of the Contractor which would otherwise interfere with or endanger the operations of aircraft shall be performed only at times and in the manner directed by the Contracting Officer.  The Government will make every effort to reduce the disruption of the Contractor's operation.

     (b)  Unless otherwise specified by local regulations, all areas in which construction operations are underway shall be marked by yellow flags during daylight hours and by red lights at other times.  The red lights along the edge of the construction areas within the existing aprons shall be the electric type of not less than 100 watts intensity placed and supported as required.  All other construction markings on roads and adjacent parking lots may be either electric or battery type lights.  These lights and flags shall be placed so as to outline the construction areas and the distance between any two flags or lights shall not be greater than 25 feet.  The Contractor shall provide adequate watch to maintain the lights in working condition at all times other than daylight hours.  The hour of beginning and the hour of ending of daylight will be determined by the Contracting Officer.

     (c)  All equipment and material in the construction areas or when moved outside the construction area shall be marked with airport safety flags during the day and when directed by the Contracting Officer, with red obstruction lights at nights.  All equipment operating on the apron, taxiway, runway, and intermediate areas after darkness hours shall have clearance lights in conformance with instructions from the Contracting Officer.  No construction equipment shall operate within 50 feet of aircraft undergoing fuel operations.  Open flames are not allowed on the ramp except at times authorized by the Contracting Officer.

     (d)  Trucks and other motorized equipment entering the airport or construction area shall do so only over routes determined by the Contracting Officer.  Use of runways, aprons, taxiways, or parking areas as truck or equipment routes will not be permitted unless specifically authorized for such use.  Flag personnel shall be furnished by the Contractor at points on apron and taxiway for safe guidance of its equipment over these areas to assure right of way to aircraft.  Areas and routes used during the contract must be returned to their original condition by the Contractor.  The maximum speed allowed at the airport shall be established by airport management.  Vehicles shall be operated so as to be under safe control at all times, weather and traffic conditions considered.  Vehicles must be equipped with head and tail lights during the hours of darkness.

(End of clause)

3.2.2.3-68      
Safety and Health (June 1999)

     (a)  The Contractor shall assure that no person employed on this contract works in surroundings or under conditions that are unsanitary, hazardous, or dangerous to their health or safety.  In fulfilling these requirements, the Contractor shall comply with:


  (1)  Department of Labor Safety and Health Standards for Construction under Section 107 of the Contract Work Hours and Safety Standards Act (40 U.S.C. 327 et seq.).


  (2)  Occupational Safety and Health Act of 1970, (Public Law 91-598) and applicable rules and regulations as may have been delegated to the States.


  (3)  Supplemental FAA safety and health requirements stated below or elsewhere in the contract.

     (b)  If there are conflicts between any of the requirements referenced in this contract, the more stringent requirement will prevail.

     (c)  The Contracting Officer's Technical Representative will promptly notify the Contracting Officer (CO) of the Contractor's deficiencies in meeting the requirements of this clause.  The CO will take action appropriate to the deficiencies that been identified, such as the following: 

          (1) the CO may notify the Contractor of the deficiencies and establish a date for the Contractor compliance with this clause; 

          (2) the CO may notify the Contractor in writing to stop work pending elimination of the deficiencies;  

          (3) in emergency situations the CO may notify the Contractor orally to stop work with written confirmation following promptly; or 

          (4) the CO may pursue other remedies provided by the contract, such as those of the termination clauses of the contract. 

     When satisfactory corrective action has been taken, the contractor shall request permission to resume work from the CO.  No time extension or additional costs, resulting from the directive to stop work shall be allowed.  Failure of the CO to provide notice of noncompliance or to stop work shall not relieve the Contractor of its responsibility for the safe performance of the work.

     (d)  The Contractor shall furnish hard hats and other required safety equipment, except that which has been specified to be furnished by FAA.  Hard hats meeting the requirements of Occupational Safety and Health Administration (OSHA) shall be worn by all persons on all construction projects unless a more serious hazardous condition is created by such use.

(End of clause)

3.2.2.3-68/alt1 
Safety and Health Alternate I (April 1996)

(a)  Before commencing work, the Contractor shall:

     (1)  Perform a hazards analysis of the work specified by this contract.  Site and adjacent conditions shall be considered.  All significant hazards shall be identified.  Some of the hazards foreseen are identified as __________________ [Contracting Officer to list]

     (2)  Submit a safety plan for dealing with each specific hazard identified, whether identified by FAA or the Contractor.

     (3)  Meet with representatives of the Contracting Officer during the preconstruction conference to discuss and to develop a mutual understanding relative to the content and implementation of the plan.

     (4)  The Contracting Officer, or her or his representatives, may require other hazards to be added to the plan.  If planned hazard avoidance measures are deemed insufficient, the Contracting Officer, or a designated representative, may require revision.  Work involving identified hazards shall not commence unless adequate plans have been submitted and reviewed.  FAA's review of the Contractor's plans shall in no way relieve the Contractor of the latter's liability for safe performance.

(End of clause)

3.2.2.3-69/alt1 
Subcontracts - Construction Alternate I (April 1996)

(b)

     (1)  If the subcontract is for the management or handling of hazardous or toxic wastes, before work shall begin, FAA must receive:

          (A)  A copy of EPA Notification of Hazardous Waste Activity (EPA form 8700-12) or equivalent) and

          (B)  Acknowledgment of the notification filing (EPA form 8700-12A or equivalent).

    (2)  If the subcontract involves management of PCBs before work shall begin, FAA must receive: 

          (A)  A copy of EPA Notification of PCB Activity (EPA form 7710-53 or equivalent), and

          (B)  Acknowledgment of the filing (a letter from EPA).  The acknowledgment from EPA will include the EPA identification number assigned.

(End of clause)

3.2.2.3-70      
Taxpayer Identification (August 1998)

(a)  Definitions.


(1)  "Common parent," as used herein, means that corporate entity that owns or controls an affiliated group of corporations that files its Federal income tax returns on a consolidated basis, and of which the offeror is a member.


(2)  "Corporate status," as used herein, means a designation as to whether the offeror is a corporate entity, an unincorporated entity (e.g., sole proprietorship or partnership), or a corporation providing medical and health care services.


(3)  "Taxpayer Identification Number (TIN)," as used herein, means the number required by the IRS to be used by the offeror in reporting income tax and other returns.

(b)  All offerors are required to submit the information required in paragraphs (c) through (e) of this provision in order to comply with reporting requirements of 26 U.S.C. 6041, 6041A, and 6050M and implementing regulations issued by the Internal Revenue Service (IRS).  The FAA will use this information  for the purpose of collecting and reporting on any delinquent amounts arising out of the respondent's relation with the Federal Government.  This is pursuant to Public Law 104 -134, the Debt Collection Improvement Act of 1996, Section 31001(I)(3).  If the resulting contract is subject to the reporting requirements, the failure or refusal by the offeror to furnish the information mayresult in a 31 percent reduction of payments otherwise due under the contract.

(c)  Taxpayer Identification Number (TIN).


[ ] TIN: ______________________________


[ ] TIN has been applied for.


[ ] TIN is not required because:

              [ ] Offeror is a nonresident alien, foreign corporation, or foreign partnership that does not leave income effectively connected with the conduct of a trade or business in the U.S. and does not have all office or place of business or a fiscal paying agent in the U.S.;


[ ] Offeror is an agency or instrumentality of a foreign government;


[ ] Offeror is an agency or instrumentality of a Federal, state, or local government;


[ ] Other State basis. ___________________________________.

(d)  Corporate Status.

              [ ] Corporation providing medical and health care services, or engaged in the  billing and collecting of payments for such services;

 
[ ] Other corporate entity


[ ] Not a corporate entity


[ ] Sole proprietorship


[ ] Partnership

              [ ] Hospital or extended care facility described in 26 CFR 501(c)(3) that is  exempt from taxation under 26 CFR 501(a).

(e)  Common Parent.

              [ ] Offeror is not owned or controlled by a common parent as defined in paragraph (a) of this clause.


[ ] Name and TIN of common patent:


Name  _______________________________________________________


TIN     _______________________________________________________

(End of provision)

3.2.2.3-72      
Announcement of Competing Offerors (August 1998)

(a)  Applicability.  This provision applies when it is determined that the names and addresses of offerors responding to a screening information request (SIR)  may be publicly announced.

(b)  To encourage small businesses to seek subcontracting opportunities with potential FAA contractors, the Contracting Officer (CO) may publicly announce the names and addresses of offerors responding to this screening information request (SIR) prior to selection and award.  

(c)  Competing offerors must notify the CO  in writing, at the time of the proposal submission if they do not wish to have their name and address made public for subcontracting opportunities.  If an offeror objects to the release of this information, the information will not be released.

(End of provision)

3.2.2.3-73      
Shipping Spare Parts (January 2002)

When shipping spare parts, the contractor shall include with the shipment a packing list.  The packing list shall include at least the following information for each different item shipped:  noun name, part number, Commercial and Government Entity (CAGE) Code, quantity, unit price, and national stock number (if available).

(End of Clause)

3.2.2.3-74      
Site And  Depot Level Spare Parts (January 2002)

Vendors responding to this screening information request shall include the following in their submissions:  

A separately-priced recommended initial site and depot-level spare parts list for CLIN [CO to insert CLIN number here].  The list shall contain each item's noun name, part number, Commercial and Government Entity (CAGE) Code, quantity, unit price, national stock number (if available) and the recommended quantity. 

 The Government reserves the right to approve, disapprove, or modify the recommended spare parts list as required as part of the ongoing negotiation of the spare parts lists prior to contract award.

(End of Clause)

3.2.2.3-75      
Requests for Contract Information (April 2002)

     Any contract resulting from this SIR will be considered a public document, subject to release under the Freedom of Information Act (FOIA), 5 U.S.C. Section 552.  Unless covered by an exemption described in the Act, all information contained in the contract, including unit price, hourly rates and their extensions, may be released to the public upon request.  Offerors are therefore urged to mark any sensitive documents submitted as a result of this Screening Information Request SIR that may be deemed as trade secrets, proprietary information, or privileged or confidential financial information. 

[End of Clause]

3.2.2.3-76      
Representation- Release of Contract Information (April 2002)

     (a) Any contract resulting from the issuance of this Screening Information Request (SIR) may be the subject of a request for release pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. Section 552.  

     (b) As an aid in responding to requests for information, this provision facilitates the review and screening process used in determining the releasibility of the contract(s) in whole or in part.  Accordingly, the offeror's response to this SIR relative to potential release of information contained in any resultant contract is set forth at (c) below.

     (c) REPRESENTATION CONCERNING RELEASE OF CONTRACT INFORMATION--

     The offeror represents that--(1)[  ] It has made a complete review of its submittal(s) in response to this SIR and that no exemption from mandatory release under FOIA exists, and, (2)[  ] It has no objection to the release of any contract it may be awarded in whole or in part resulting from this SIR.



    OR

     The offeror represents that [  ] its submittal(s) in response to this SIR contains information that is exempt from mandatory release under FOIA.  Accordingly, the offeror represents that--(1)[  ] It has specifically identified via placement of restrictive markings on any sensitive documents submitted in response to this SIR such as trade secrets, proprietary information, or commercial or financial information that is privileged or confidential, and (2)[  ] It, as the party that provided the information, has furnished the contracting officer by separate letter concurrent with this submittal detailed information specifically listing the page(s) to be withheld complete with any and all legal justifications which would permit the FAA to invoke an exemption to the FOIA. 

[End of Provision]

3.2.2.7-1       
Qualification Requirements (April 1996)

(a)  Definition: 'Qualification requirement,' as used in this clause, means a Government requirement for testing or other quality assurance demonstration that must be completed before award.

(b)  One or more qualification requirements apply to the supplies or services covered by this contract.  For those supplies or services requiring qualification, whether the covered product or service is an end item under this contract or simply a component of an end item, the product, manufacturer, or source must have demonstrated that it meets the standards prescribed for qualification before award of this contract.  The product, manufacturer, or source must be qualified at the time of award whether or not the name of the product, manufacturer, or source is actually included on a qualified products list, qualified manufacturers list, or qualified bidders list.  Offerors should contact the agency activity designated below to obtain all requirements that they or their products or services, or their subcontractors or their products or services, must satisfy to become qualified and to arrange for an opportunity to demonstrate their abilities to meet the standards specified for qualification.

______________________________________________

(Agency Name and Contact)

_____________________________________________________________

(Address)

(c) If an offeror, manufacturer, source, product or service covered by a qualification requirement has already met the standards specified, the relevant information noted below should be provided.

Offeror's Name

___________________________________________

Manufacturer's Name
___________________________________________

Source's Name

___________________________________________

Item Name

___________________________________________

Service Identification
___________________________________________

Test Number

___________________________________________

(to the extent known)
___________________________________________

(d)  Even though a product or service subject to a qualification requirement is not itself an end item under this contract, the product, manufacturer, or source must nevertheless be qualified at the time of award of this contract.  This is necessary whether the Contractor or a subcontractor will ultimately provide the product or service in question.  If, after award, the Contracting Officer discovers that an applicable qualification requirement was not in fact met at the time of award, the Contracting Officer may either terminate this contract for default or allow performance to continue if adequate consideration is offered and the action is determined to be otherwise in the Government's best interests.

(e)  If an offeror, manufacturer, source, product, or service has met the qualification requirement but is not yet on a qualified products list or qualified vendors list, the offeror shall submit evidence of qualification prior to award of this contract.  Unless determined to be in the Government's interest, award of this contract shall not be delayed to permit an offeror to submit evidence of qualification.

(f)  Any change in location or ownership of the plant where a previously qualified product or service was manufactured or performed requires reevaluation of the qualification.  Similarly, any change in location or ownership of a previously qualified manufacturer or source requires reevaluation of the qualification.  The reevaluation must be accomplished before the date of award.

(End of clause)

3.2.2.7-6       
Protecting the Government’s Interest when Subcontracting with Contractors Debarred, Suspended, or Proposed for Debarment (April 1996)

(a)  The Government suspends or debars Contractors to protect the Government's interests.  The Contractor shall not enter into any subcontract with a Contractor that is debarred, suspended, or proposed for debarment unless there is a compelling reason to do so.

(b)  The Contractor shall require each proposed first-tier subcontractor, to disclose to the Contractor, in writing, whether as of the time of award of the subcontract, the subcontractor, or its principals, is or is not debarred, suspended, or proposed for debarment by the Federal Government.

(c)  A corporate officer or a designee of the Contractor shall notify the Contracting Officer, in writing, before entering into a subcontract with a party that is debarred, suspended, or proposed for debarment.  The notice must include the following:

     (1)  The name of the subcontractor.

     (2)  The Contractor's knowledge of the reasons for the subcontractor being on the List of Parties Excluded from Procurement Programs.

     (3)  The compelling reason(s) for doing business with the subcontractor notwithstanding its inclusion on the List of Parties Excluded From Procurement Programs.

     (4)  The systems and procedures the Contractor has established to ensure that it is fully protecting the Government's interests when dealing with such subcontractor in view of the specific basis for the party's debarment, suspension, or proposed debarment.

(End of clause)

3.2.2.7-7       
Certification Regarding Debarment, Suspension, Proposed Debarment, and Other Responsibility Matters (April 1996)

(a)  The Offeror certifies, to the best of its knowledge and belief, that--

          (i)  The Offeror and/or any of its Principals--

               (A)  Are [ ] are not [ ] presently debarred, suspended, proposed for debarment, or declared ineligible for the award of contracts by any Federal agency;

               (B)  Have [ ] have not [ ] within a three-year period preceding this offer, been convicted of or had a civil judgment rendered against them for: commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (Federal, state, or local) contract or subcontract; violation of Federal or state antitrust statutes relating to the submission of offers: or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, or receiving stolen property; and

               (C)  Are [ ] are not [ ] presently indicted for, or otherwise criminally or civilly charged by a governmental entity with, commission of any of the offenses enumerated in subdivision (a)(1)(i)(B) of this provision.

          (ii)  The Offeror has [ ] has not [ ] within a three-year period preceding this offer, had one or more contracts terminated for default by any Federal agency.

'Principals,' for the purposes of this certification, means officers; directors; owners; partners; and, persons having primary management or supervisory responsibilities within a business entity (e.g., general manager; plant manager; head of a subsidiary, division, or business segment, and similar positions).  THIS CERTIFICATION CONCERNS A MATTER WITHIN THE JURISDICTION OF AN AGENCY OF THE UNITED STATES AND THE MAKING OF A FALSE, FICTITIOUS, OR FRAUDULENT CERTIFICATION MAY RENDER THE MAKER SUBJECT TO PROSECUTION UNDER SECTION 1001, TITLE 18, UNITED STATES CODE.

(b)  The Offeror shall provide immediate written notice to the Contracting Officer if, at any time prior to contract award, the Offeror learns that its certification was erroneous when submitted or has become erroneous by reason of changed circumstances.

(c)  A certification that any of the items in paragraph (a) of this provision exists will not necessarily result in withholding of an award under this SIR.  However, the certification will be considered in connection with a determination of the Offeror's responsibility.  Failure of the Offeror to furnish a certification or provide such additional information as requested by the Contracting Officer may render the Offeror nonresponsible.

(d)  Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to render, in good faith, the certification required by paragraph (a) of this provision.  The knowledge and information of an Offeror is not required to exceed that which is normally possessed by a prudent person in the ordinary course of business dealings.

(e)  The certification in paragraph (a) of this provision is a material representation of fact upon which reliance was placed when making award.  If it is later determined that the Offeror knowingly rendered an erroneous certification, in addition to other remedies available to the Government, the Contracting Officer may terminate the contract resulting from this SIR for default.

(End of provision)

3.2.2.8-1       
New Material (October 1996)

(a)  Definitions.


(1)  "Material" as used in this clause, includes, but is not limited to, raw materials, parts, items, components, and end products.


(2)  "New," as used in this clause, means previously unused or composed of previously unused materials and may, if authorized, include unused residual property or unused former Government surplus property.


(3)  "Other than new," as used in this clause, includes, but is not limited to, recycled, recovered, remanufactured, used and reconditioned.

(b)  Unless this contract specifies otherwise, the Contractor represents that the supplies, including, if authorized by the Contracting Officer, any residual inventory and former Government surplus property included in its offer, are new and are not of such age or so deteriorated as to impair their usefulness or safety.

(c)  If the Contractor proposes to furnish other than new material, residual inventory resulting from terminated Government contracts, or former Government surplus, the Contractor shall provide the following information in its offer:  

     (1) a complete description of the materials; 

     (2) quantity; 

     (3) name of Government agency from which acquired; 

     (4) date of acquisition, if applicable.

(d)  The Contractor shall not furnish any other than new material, residual inventory, or former Government surplus unless authorized in writing by the Contracting Officer.

(e)  All material to be furnished under the contract shall comply with the terms and specifications contained in the contract.

(f)  If during contract performance the Contractor believes use of other than new material, residual inventory, or former Government surplus property will be in the Government's interest, the Contractor shall so notify the Contracting Officer in writing and request authority to use such material.  The Contractor's notice shall include the reasons for the request along with a proposal for any consideration due the Government if the Contracting Officer authorizes the use of such material.

(End of clause)

3.2.3-1         
Cost Accounting Standards Notices and Certification (April 1996)

Note: This notice does not apply to small businesses or foreign governments.  This notice is in three parts, identified as the following subsections I through III.

Offerors shall examine each part and provide the requested information in order to determine Cost Accounting Standards (CAS) requirements applicable to any resultant contract.

I.  DISCLOSURE STATEMENT-COST ACCOUNTING PRACTICES AND CERTIFICATION

(a)  Any contract in excess of $500,000 resulting from this Screening Information Request (SIR), except contracts in which the price negotiated is based on 

     (1) established catalog or market prices of commercial items sold in substantial quantities to the general public, or 

     (2) prices set by law or regulation, will be subject to the requirements of CAS rules, except for those contracts which are exempt as specified in CAS rules.

(b)  Any offeror submitting a offer which, if accepted, will result in a contract subject to the requirements of CAS rules must, as a condition of contracting, submit a Disclosure Statement as required by CAS rules.  The Disclosure Statement must be submitted as a part of the offer under this SIR unless the offeror has already submitted a Disclosure Statement disclosing the practices used in connection with the pricing of this offer.  If an applicable Disclosure Statement has already been submitted, the offeror may satisfy the requirement for submission by providing the information requested in paragraph (c) of Part I of this provision.

Caution: In the absence of specific regulations or agreement, a practice disclosed in a Disclosure Statement shall not, by virtue of such disclosure, be deemed to be a proper, approved, or agreed-to practice for pricing offers or accumulating and reporting contract performance cost data.

(c)  Check the appropriate box below:

[ ] (1) Certificate of Concurrent Submission of Disclosure Statement.  

The offeror hereby certifies that, as a part of the offer, copies of the Disclosure Statement have been submitted as follows: (i) Original and one copy to the cognizant Contracting Officer (CO), and (ii) One copy to the cognizant contract auditor.  (Disclosure must be on Form No. CASB DS-1.  Forms may be obtained from the cognizant CO.) 

Date of Disclosure Statement _________________________________________

Name and Address of Cognizant ACO where filed _________________________

The offeror further certifies that practices used in estimating costs in pricing this offer are consistent with the cost accounting practices disclosed in the Disclosure Statement.

[ ] (2)  Certificate of Previously Submitted Disclosure Statement.

The offeror hereby certifies that Disclosure Statement was filed as follows:

Date of Disclosure Statement: __________________________________________

Name and Address of Cognizant CO where filed: __________________________

The offeror further certifies that the practices used in estimating costs in pricing this offer are consistent with the cost accounting practices disclosed in the applicable disclosure statement.

[ ] (3)  Certificate of Monetary Exemption.

The offeror hereby certifies that the offeror, together with all divisions, subsidiaries, and affiliates under common control, did not receive net awards of negotiated prime contracts and subcontracts subject to CAS totaling more than $25 million (of which at least one award exceeded $1 million) in the cost accounting period immediately preceding the period in which this proposal was submitted.  The offeror further certifies that if such status changes before an award resulting from this offer, the offeror will advise the Contracting Officer immediately.

[ ] (4) Certificate of Interim Exemption.

The offeror hereby certifies that 

     (i) the offeror first exceeded the monetary exemption for disclosure, as defined in (3) of this subsection, in the cost accounting period immediately preceding the period in which this offer was submitted and 

     (ii) in accordance with CAS rules, the offeror is not yet required to submit a Disclosure Statement.  

The offeror further certifies that if an award resulting from this offer has not been made within 90 days after the end of that period, the offeror will immediately submit a revised certificate to the Contracting Officer, in the form specified under subparagraph (c)(1) or (c)(2) of Part I of this provision, as appropriate, to verify submission of a completed Disclosure Statement.

Caution:  Offerors currently required to disclose because they were awarded a CAS-covered prime contract or subcontract of $25 million or more in the current cost accounting period may not claim this exemption (4).  Further, the exemption applies only in connection with offers submitted before expiration of the 90-day period following the cost accounting period in which the monetary exemption was exceeded.     

II.  COST ACCOUNTING STANDARDS-ELIGIBILITY FOR MODIFIED CONTRACT COVERAGE

If the offeror is eligible to use the modified provisions of CAS rules and elects to do so, the offeror shall indicate by checking the box below.  Checking the box below shall mean that the resultant contract is subject to the Disclosure and Consistency of Cost Accounting Practices clause in lieu of the Cost Accounting Standards clause.

[ ] The offeror hereby claims an exemption from the Cost Accounting Standards clause under the provisions of CAS rules and certifies that the offeror is eligible for use of the Disclosure and Consistency of Cost Accounting Practices clause because during the cost accounting period immediately preceding the period in which this offer was submitted, the offeror received less than $25 million in awards of CAS-covered prime contracts and subcontracts, or the offeror did not receive a single CAS-covered award exceeding $1 million.  The offeror further certifies that if such status changes before an award resulting from this proposal, the offeror will advise the Contracting Officer immediately.

Caution: An offeror may not claim the above eligibility for modified contract coverage if this offer is expected to result in the award of a CAS-covered contract of $25 million or more or if, during its current cost accounting period, the offeror has been awarded a single CAS-covered prime contract or subcontract of $25 million or more.

III.  ADDITIONAL COST ACCOUNTING STANDARDS APPLICABLE TO EXISTING CONTRACTS 

The offeror shall indicate below whether award of the contemplated contract would, in accordance with subparagraph (a)(3) of the Cost Accounting Standards clause, require a change in established cost accounting practices affecting existing contracts and subcontracts.

___Yes ___No

(End of provision)

3.2.3-2         
Cost Accounting Standards (April 1996)

(a)  Unless the contract is exempt from CAS rules, the provisions of CAS rules are incorporated herein by reference and the Contractor, in connection with this contract, shall--

     (1)  (CAS-covered Contracts Only) By submission of a Disclosure Statement, disclose in writing the Contractor's cost accounting practices as required by CAS rules, including methods of distinguishing direct costs from indirect costs and the basis used for allocating indirect costs.  The practices disclosed for this contract shall be the same as the practices currently disclosed and applied on all other contracts and subcontracts being performed by the Contractor and which contain a Cost Accounting Standards (CAS) clause.  If the Contractor has notified the Contracting Officer that the Disclosure Statement contains trade secrets and commercial or financial information which is privileged and confidential, the Disclosure Statement shall be protected and shall not be released outside of the Government.

     (2)  Follow consistently the Contractor's cost accounting practices in accumulating and reporting contract performance cost data concerning this contract.  If any change in cost accounting practices is made for the purposes of any contract or subcontract subject to CAS requirements, the change must be applied prospectively to this contract and the Disclosure Statement must be amended accordingly.  If the contract price or cost allowance of this contract is affected by such changes, adjustment shall be made in accordance with subparagraph (a)(4) or (a)(5) of this clause, as appropriate.

     (3)  Comply with all CAS, including any modifications and interpretations indicated thereto contained in CAS rules, in effect on the date of award of this contract or, if the Contractor has submitted cost or pricing data, on the date of final agreement on price as shown on the Contractor's signed certificate of current cost or pricing data.  The Contractor shall also comply with any CAS (or modifications to CAS) which hereafter become applicable to a contract or subcontract of the Contractor.  Such compliance shall be required prospectively from the date of applicability to such contract or subcontract.

     (4)

          (i)  Agree to an equitable adjustment as provided in the Changes clause of this contract if the contract cost is affected by a change which, pursuant to subparagraph (a)(3) of this clause, the Contractor is required to make to the Contractor's established cost accounting practices.

          (ii)  Negotiate with the Contracting Officer to determine the terms and conditions under which a change may be made to a cost accounting practice, other than a change made under other provisions of subparagraph (a)(4) of this clause; provided that no agreement may be made under this provision that will increase costs paid by the United States.

          (iii)  When the parties agree to a change to a cost accounting practice, other than a change under subdivision (a)(4)(i) of this clause, negotiate an equitable adjustment as provided in the Changes clause of this contract.

     (5)  Agree to an adjustment of the contract price or cost allowance, as appropriate, if the Contractor or a subcontractor fails to comply with an applicable Cost Accounting Standard, or to follow any cost accounting practice consistently and such failure results in any increased costs paid by the United States.  Such adjustment shall provide for recovery of the increased costs to the United States, together with interest thereon computed in accordance with the "Interest" clause, from the time the payment by the United States was made to the time the adjustment is effected.  In no case shall the Government recover costs greater than the increased cost to the Government, in the aggregate, on the relevant contracts subject to the price adjustment, unless the Contractor made a change in its cost accounting practices of which it was aware or should have been aware at the time of price negotiations and which it failed to disclose to the Government.

(b)  If the parties fail to agree whether the Contractor or a subcontractor has complied with an applicable CAS rule and as to any cost adjustment demanded by the United States, such failure to agree will constitute a dispute.

(c)  The Contractor shall permit any authorized representatives of the Government to examine and make copies of any documents, papers, or records relating to compliance with the requirements of this clause.

(d)  The Contractor shall include in all negotiated subcontracts which the Contractor enters into, the substance of this clause, except paragraph (b), and shall require such inclusion in all other subcontracts, of any tier, including the obligation to comply with all CAS in effect on the subcontractor's award date or if the subcontractor has submitted cost or pricing data, on the date of final agreement on price as shown on the subcontractor's signed Certificate of Current Cost or Pricing Data.  This requirement shall apply only to negotiated subcontracts in excess of $500,000 where the price negotiated is not based on- 

     (1)  Established catalog or market prices of commercial items sold in substantial quantities to the general public; or 

     (2)  Prices set by law or regulation, and except that the requirement shall not apply to negotiated subcontracts otherwise exempt from the requirement to include a CAS clause as specified in CAS rules.

(End of clause)

3.2.3-3         
Disclosure and Consistency of Cost Accounting Practices (April 1996)

(a)  The Contractor, in connection with this contract, shall--

     (1)  Comply with the requirements of CAS rules, Consistency in Estimating, Accumulating, and Reporting Costs; Consistency in Allocating Costs Incurred for the Same Purpose; Accounting for Unallowable Costs; and Cost Accounting Standard-Cost Accounting Period, in effect on the date of award of this contract as indicated in CAS rules.

     (2)  (CAS-covered Contracts Only) If it is a business unit of a company required to submit a Disclosure Statement, disclose in writing its cost accounting practices as required by CAS rules.  If the Contractor has notified the Contracting Officer that the Disclosure Statement contains trade secrets and commercial or financial information which is privileged and confidential, the Disclosure Statement shall be protected and shall not be released outside of the Government.

     (3)

          (i)  Follow consistently the Contractor's cost accounting practices.  A change to such practices may be proposed, however, by either the Government or the Contractor, and the Contractor agrees to negotiate with the Contracting Officer the terms and conditions under which a change may be made.  After the terms and conditions under which the change is to be made have been agreed to, the change must be applied prospectively to this contract, and the Disclosure Statement, if affected, must be amended accordingly.

          (ii)  The Contractor shall, when the parties agree to a change to a cost accounting practice and the Contracting Officer has made the finding required CAS rules, that the change is desirable and not detrimental to the interests of the Government, negotiate an equitable adjustment as provided in the Changes clause of this contract.  In the absence of the required finding, no agreement may be made under this contract clause that will increase costs paid by the United States.

     (4)  Agree to an adjustment of the contract price or cost allowance, as appropriate, if the Contractor or a subcontractor fails to comply with the applicable CAS or to follow any cost accounting practice, and such failure results in any increased costs paid by the United States.  Such adjustment shall provide for recovery of the increased costs to the United States together with interest thereon computed at the annual rate of interest established under the Internal Revenue Code of 1986 (26 U.S.C. 6621), from the time the payment by the United States was made to the time the adjustment is effected.

(b)  If the parties fail to agree whether the Contractor has complied with an applicable CAS, rule, or regulation as specified in CAS rules and as to any cost adjustment demanded by the United States, such failure to agree will constitute a dispute.

(c)  The Contractor shall permit any authorized representatives of the Government to examine and make copies of any documents, papers, and records relating to compliance with the requirements of this clause.

(d)  The Contractor shall include in all negotiated subcontracts, which the Contractor enters into, the substance of this clause, except paragraph (b), and shall require such inclusion in all other subcontracts of any tier, except that- 

     (1)  If the subcontract is awarded to a business unit which pursuant CAS rules is required to follow all CAS, the clause entitled "Cost Accounting Standards", shall be inserted in lieu of this clause; or 

     (2)  This requirement shall apply only to negotiated subcontracts in excess of $500,000 where the price negotiated is not based  

          (i)  Established catalog or market prices of commercial items sold in substantial quantities to the general public; or 

          (ii)  Price set by law or regulation; or 

     (3)  The requirement shall not apply to negotiated subcontracts otherwise exempt from the requirement to include a CAS clause as specified CAS rules.

(End of clause)

3.2.3-5         
Administration of Cost Accounting Standards (April 1996)

For the purpose of administering the Cost Accounting Standards (CAS) requirements under this contract, the Contractor shall take the steps outlined in paragraphs (a) through (g) of this clause: 

(a)  Submit to the Contracting Officer a description of any cost accounting practice change, the total potential impact of the change on contracts containing a CAS clause, and a general dollar magnitude of the change which identifies the potential shift of costs between CAS-covered contracts by contract type (i.e., firm-fixed-price, incentive, cost-plus-fixed fee, etc.) and other contractor business activity.  As related to CAS-covered contracts, the analysis should identify the potential impact on funds of the various Agencies/Departments (i.e., Department of Energy, National Aeronautics and Space Administration, Army, Navy, Air Force, other Department of Defense, other Government) as follows: 

     (1)  For any change in cost accounting practices required to comply with a new or modified CAS in accordance with subparagraph (a)(3) and subdivision (a)(4)(i) of the clause "Cost Accounting Standards" within 60 days (or such other date as may be mutually agreed to) after award of a contract requiring this change.

     (2)  For any change in cost accounting practices proposed in accordance with subdivision (a)(4)(ii) or (iii) of the clause "Cost Accounting Standards" or with subparagraph (a)(3) of the clause "Disclosure and Consistency of Cost Accounting Practices" not less than 60 days (or such other date as may be mutually agreed to) before the effective date of the proposed change.

     (3)  For any failure to comply with an applicable CAS or to follow a disclosed practice (as contemplated by subparagraph (a)(5) of the clause "Cost Accounting Standards" or by subparagraph (a)(4) of the clause "Disclosure and Consistency of Cost Accounting Practice": 

          (i)  Within 60 days (or such other date as may be mutually agreed to) after the date of agreement with the initial finding of noncompliance, or 

          (ii)  In the event of Contractor disagreement with the initial finding of noncompliance, within 60 days of the date the Contractor is notified by the Contracting Officer of the determination of noncompliance.

(b)  After an Contracting Officer determination of materiality, submit a cost impact proposal in the form and manner specified by the Contracting Officer within 60 days (or such other date as may be mutually agreed to) after the date of determination of the adequacy and compliance of a change submitted pursuant to paragraph (a) of this clause.  The cost impact proposal shall be in sufficient detail to permit evaluation, determination, and negotiation of the cost impact upon each separate CAS-covered contract and subcontract.

     (1)  Cost impact proposals submitted for changes in cost accounting practices required to comply with a new CAS in accordance with subparagraph (a)(3) and subdivision (a)(4)(i) of the clause "Cost Accounting Standards" shall identify the applicable standard and all contracts and subcontracts containing the clause in this contract entitled Cost Accounting Standards, which have an award date before the effective date of that standard.

     (2)  Cost impact proposals submitted for any change in cost accounting practices proposed in accordance with subdivisions (a)(4) (ii) or (iii) of the clause "Cost Accounting Standards" or with subparagraph (a)(3) of the clause "Disclosure and Consistency of Cost Accounting Practices" shall identify all contracts and subcontracts containing the clause "Cost Accounting Standards" and "Disclosure and Consistency of Cost Accounting Practices."

     (3)  Cost impact proposals submitted for failure to comply with an applicable CAS or to follow a disclosed practice as contemplated by subparagraph (a)(5) of the clause "Cost Accounting Standards" or by subparagraph (a)(4) of the clause "Disclosure and Consistency of Cost Accounting Practices" shall identify the cost impact on each separate CAS covered contract from the date of failure to comply until the noncompliance is corrected.

(c)  If the submissions required by paragraphs (a) and (b) of this clause are not submitted within the specified time, or any extension granted by the Contracting Officer, an amount not to exceed 10 percent of each subsequent amount determined payable related to the Contractor's CAS-covered prime contracts, up to the estimated general dollar magnitude of the cost impact, may be withheld until such time as the required submission has been provided in the form and manner specified by the Contracting Officer.

(d)  Agree to appropriate contract and subcontract amendments to reflect adjustments established in accordance with subparagraphs (a)(4) and (a)(5) of the CAS clause or with subparagraphs (a)(3) or (a)(4) of the "Disclosure and Consistency of Cost Accounting Practices" clause.

(e)  For all subcontracts subject either to the CAS clause or to the Disclosure and Consistency of Cost Accounting Practices clause- 

     (1)  So state in the body of the subcontract, in the letter of award, or in both (self-deleting clauses shall not be used);  

     (2)  Include the substance of this clause in all negotiated subcontracts.  In addition, within 30 days after award of the subcontract, submit the following information to the Contractor's cognizant contract administration office for transmittal to the contract administrative office cognizant of the subcontractor's facility: 

          (i)  Subcontractor's name and subcontract number.

          (ii)  Dollar amount and date of award.

          (iii)  Name of Contractor making the award.

          (iv)  Any changes the subcontractor has made or proposes to make to cost accounting practices that affect prime contracts or subcontracts containing the CAS clause or Disclosure and Consistency of Cost Accounting Practices clause, unless these changes have already been reported.  If award of the subcontract results in making one or more CAS effective for the first time, this fact shall also be reported.

(f)  Notify the Contracting Officer in writing of any adjustments required to subcontracts under this contract and agree to an adjustment, based on them, to this contract price or estimated cost and fee.  This notice is due within 30 days after proposed subcontract adjustments are received and shall include a proposal for adjusting the higher tier subcontract or the prime contract appropriately.     

(g)  For subcontracts containing the CAS clause, require the subcontractor to comply with all Standards in effect on the date of award or of final agreement on price, as shown on the subcontractor's signed Certificate of Current Cost or Pricing Data, whichever is earlier.

(End of clause)

3.2.4-5         
Allowable Cost and Payment (April 2001)

(a)  Invoicing.  The Government shall make payments to the Contractor when requested as work progresses, but (except for small business concerns) not more often than once every 2 weeks, in amounts determined to be allowable by the Contracting Officer in accordance with the Federal Aviation Administration's (FAA) "Contract Cost Principles" in effect on the date of this contract and the terms of this contract  (upon request, the Contracting Officer will provide a copy of the FAA Contract Cost Principles).  The Contractor may submit to an authorized representative of the Contracting Officer, in such form and reasonable detail as the representative may require, an invoice or voucher supported by a statement of the claimed allowable cost for performing this contract.  Any payments for costs under this contract, particularly for costs of Indirect Rates under paragraph (d), shall be subject to the provisions of the "Limitation of Costs" clause, or the "Limitation of Funds" clause, if applicable.  The Contractor shall be responsible to manage and control the allowable cost of performance of the contract, such that payments for any allowable costs, including Indirect Rates under paragraph (d), shall not exceed the estimated cost set forth in the schedule, or the funded amount, less an allowance for fee, if the contract is incrementally funded.

(b)  Reimbursing costs. 


(1)  For the purpose of reimbursing allowable costs (except as provided in subparagraph (2) below, with respect to pension, deferred profit sharing, and employee stock ownership plan contributions), the term costs includes only:



(i)  Those costs the Contractor has incurred and recorded  at the time of the request for reimbursement,;



(ii)  When the Contractor is not delinquent in paying costs of contract performance in the ordinary course of business, costs incurred, but not necessarily paid for-




(A)  Materials issued from the Contractor's inventory and placed in the production process for use on the contract;




(B)  Direct labor;




(C)  Direct travel;




(D)  Other direct in-house costs; and




(E)  Properly allocable and allowable indirect costs, as shown in the records maintained by the Contractor for purposes of obtaining reimbursement under FAA contracts; and



(iii)  The amount of payments that have been paid to the Contractor's subcontractors under similar cost standards.


(2)  Contractor contributions to any pension or other post retirement benefit, profit-sharing or employee stock ownership plan funds that are paid quarterly or more often may be included in indirect costs for payment purposes:  Provided, that the Contractor pays the contribution to the fund within 30 days after the close of the period covered.  Payments made 31 days or more after the close of a period shall not be included until the Contractor actually makes the payment.  Accrued costs for such contributions that are paid less often than quarterly shall be excluded from indirect costs for payment purposes until the Contractor actually makes the payment.


(3)  Notwithstanding the audit and adjustment of invoices or vouchers under paragraph (g) below, allowable indirect costs under this contract shall be obtained by applying indirect cost rates established in accordance with paragraph (d) below.


(4)  Any statements in specifications or other documents incorporated in this contract by reference designating performance of services or furnishing of materials at the Contractor's expense or at no cost to the Government shall be disregarded for purposes of cost-reimbursement under this clause.

(c)  Small business concerns.  A small business concern may be paid more often than every 2 weeks and may invoice and be paid for recorded costs for items or services purchased directly for the contract, even though the concern has not yet paid for those items or services.

(d)  Final indirect cost rates. 


(1)  Final annual indirect cost rates and the appropriate bases shall be established for the period covered by the indirect cost rate proposal.


(2)  The Contractor shall, within 90 days after the expiration of each of its fiscal years, or by a later date approved by the Contracting Officer, submit to the cognizant Contracting Officer responsible for negotiating its final indirect cost rates and, if required by agency procedures, to the cognizant audit activity proposed final indirect cost rates for that period and supporting cost data specifying the contract and/or subcontract to which the rates apply.  The proposed rates shall be based on the Contractor's actual cost experience for that period.  The appropriate Government representative and Contractor shall establish the final indirect cost rates as promptly as practical after receipt of the Contractor's proposal.


(3)  The Contractor and the appropriate Government representative shall execute a written understanding setting forth the final indirect cost rates. The understanding shall specify (i) the agreed-upon final annual indirect cost rates, (ii) the bases to which the rates apply, (iii) the periods for which the rates apply, (iv) any specific indirect cost items treated as direct costs in the settlement, and (v) the affected contract and/or subcontract, identifying any with advance agreements or special terms and the applicable rates.  The understanding shall not change any monetary ceiling, contract obligation, or specific cost allowance or disallowance provided for in this contract. The understanding is incorporated into this contract upon execution.


(4)  Failure by the parties to agree on a final annual indirect cost rate may be the basis of a claim under the "Contract Disputes" clause.

(e)  Billing rates. Until final annual indirect cost rates are established for any period, the Government shall reimburse the Contractor at billing rates established by the Contracting Officer or by an authorized representative (the cognizant auditor), subject to adjustment when the final rates are established.  These billing rates-


(1)  Shall be the anticipated final rates; and


(2)  May be prospectively or retroactively revised by mutual agreement, at either party's request, to prevent substantial overpayment or underpayment.

(f)  Quick-close-out procedures.  When the Contractor and Contracting Officer agree, the quick-close-out procedures may be used.


(1)  Procedures.  Settlement of indirect cost rates shall apply to this contract, in advance of the determination of final indirect cost rates, if:



(i)  The contract is physically complete;



(ii)  The amount of unsettled indirect cost to be allocated to this contract is not more than $500,000 and the cumulative unsettled indirect costs to be allocated to one or more contracts in a single fiscal year do not exceed 15 percent of the estimated, total unsettled indirect costs allocable to cost-type contracts for that fiscal year; and



(iii)  Agreement can be reached on a reasonable estimate of allocable dollars.


(2)  The settlement shall be final for this contract and no adjustment shall be made to other contracts for over- or under-recoveries of costs allocated or allocable to this contract.


(3) The settlement shall not be considered a binding precedent when establishing the final indirect costs for other contracts.

(g)  Audit.  At any time or times before final payment, the Contracting Officer may have the Contractor's invoices or vouchers and statements of cost audited.  Any payment may be (1) reduced by amounts found by the Contracting Officer not to constitute allowable costs or (2) adjusted for prior overpayments or underpayments.

(h)  Final payment. 


(1) The Contractor shall submit a completion invoice or voucher, designated as such, promptly upon completion of the work, but no later than one year (or longer, as the Contracting Officer may approve in writing) from the completion date.  Upon approval of that invoice or voucher, and upon the Contractor's compliance with all terms of this contract, the Government shall promptly pay any balance of allowable costs and that part of the fee (if any) not previously paid.


(2)  The Contractor shall pay to the Government any refunds, rebates, credits, or other amounts (including interest, if any) accruing to or received by the Contractor or any assignee under this contract, to the extent that those amounts are properly allocable to costs for which the Contractor has been reimbursed by the Government.  Reasonable expenses incurred by the Contractor for securing refunds, rebates, credits, or other amounts shall be allowable costs if approved by the Contracting Officer. Before final payment under this contract, the Contractor and each assignee whose assignment is in effect at the time of final payment shall execute and deliver-



(i)  An assignment to the Government, in form and substance satisfactory to the Contracting Officer, of refunds, rebates, credits, or other amounts (including interest, if any) properly allocable to costs for which the Contractor has been reimbursed by the Government under this contract; and



(ii)  A release discharging the Government, its officers, agents, and employees from all liabilities, obligations, and claims arising out of or under this contract, except-




(A)  Specified claims stated in exact amounts, or in estimated amounts when the exact amounts are not known;




(B)  Claims (including reasonable incidental expenses) based upon liabilities of the Contractor to third parties arising out of the performance of this contract; provided, that the claims are not known to the Contractor on the date of the execution of the release, and that the Contractor gives notice of the claims in writing to the Contracting Officer within 6 years following the release date or notice of final payment date, whichever is earlier; and




(C)  Claims for reimbursement of costs, including reasonable incidental expenses, incurred by the Contractor under the patent clauses of this contract, excluding, however, any expenses arising from the Contractor's indemnification of the Government against patent liability.

(End of clause)

3.2.4-6         
Fixed Fee (April 1996)

(a)  The FAA shall pay the Contractor for performing this contract the fixed fee specified in the Schedule.

(b)  Payment of the fixed fee shall be made as specified in the Schedule; provided, that after payment of 85 percent of the fixed fee, the Contracting Officer may withhold further payment of fee until a reserve is set aside in an amount that the Contracting Officer considers necessary to protect the FAA's interest. This reserve shall not exceed 15 percent of the total fixed fee or $100,000, whichever is less.

(End of clause)

3.2.4-13        
Predetermined Indirect Cost Rates (April 1996)

(a)  Notwithstanding the "Allowable Cost and Payment" clause of this contract, the allowable indirect costs under this contract shall be obtained by applying predetermined indirect cost rates to bases agreed upon by the parties, as specified below.

(b)  Not later than 90 days after the expiration of the Contractor's fiscal year, the Contractor shall submit to the cognizant Contracting Officer proposed predetermined indirect cost rates and supporting cost data.  The proposed rate shall be based on the Contractor's actual cost experience during that fiscal year. Negotiations of predetermined indirect cost rates shall begin as soon as practical after receipt of the contractor's proposal.

(c)  Allowability of costs and acceptability of cost allocation methods shall be determined in accordance with the cost principles for educational institutions in effect on the date of this contract.

(d)  Predetermined rate agreements in effect on the date of this contract shall be incorporated into the contract Schedule.  The Contracting Officer and Contractor shall negotiate rates for subsequent periods and execute a written indirect cost rate agreement setting forth the results.  The agreement shall specify 

     (1) the agreed-upon predetermined indirect cost rates, 

     (2) the bases to which the rates apply, 

     (3) the fiscal year (unless the parties agree to a different period) for which the rates apply, and 

     (4) the specific items treated as direct costs or any changes in the items previously agreed to be direct costs.  

The indirect cost rate agreement shall not change any monetary ceiling, contract obligation, or specific cost allowance or disallowance provided for in this contract.  The agreement is incorporated into this contract upon execution.

(e)  Pending establishment of predetermined indirect cost rates for any fiscal year (or other period agreed to by the parties), the Contractor shall be reimbursed either at the rates fixed for the previous fiscal year (or other period) or at billing rates acceptable to the Contracting Officer, subject to appropriate adjustment when the final rates for that period are established.

(f)  Any failure by the parties to agree on any  predetermined indirect cost rates under this clause shall not be considered a dispute within the meaning of the "Disputes" clause.  If for any fiscal year (or other period specified in the Schedule) the parties fail to agree to predetermined indirect cost rates, the allowable indirect costs shall be obtained by applying final indirect cost rates established in accordance with the "Allowable Cost and Payment" clause.

(g)  Allowable indirect costs for the period from the beginning of performance until the end of the Contractor's fiscal year shall be obtained using the predetermined indirect cost rates and the bases shown in the Schedule.

(End of clause)

3.2.4-16        
Ordering (October 1996)

(a)  Any supplies and services to be furnished under this contract shall be ordered by issuance of delivery orders or task orders by the individuals or activities designated in the Schedule. Such orders may be issued from _____ through _____ [insert dates].

(b)  All delivery orders or task orders are subject to the terms and conditions of this contract.  In the event of conflict between a delivery order or task order and this contract, the contract shall control.

(c)  If mailed, a delivery order or task order is considered "issued" when the Government deposits the order in the mail.  Orders may be issued orally, by facsimile, or by electronic commerce methods only if authorized in the Schedule.

(End of clause)

3.2.4-16/alt1   
Ordering Alternate I (October 1996)

Include the following paragraph (d) in cost reimbursement indefinite quantity contracts:

(d)  The provisions of the clauses entitled "Limitation of Costs", "Limitation of Funds", and "Allowable Cost and Payment" shall apply to individual delivery orders or task orders.

(End of clause)

3.2.4-17        
Order Limitations (October 1996)

(a)  Minimum order.  When the Government requires supplies or services covered by this contract in an amount of less than ______ [insert dollar figure or quantity], the Government is not obligated to purchase, nor is the Contractor obligated to furnish, those supplies or services under the contract.

(b)   Maximum order.  The Contractor is not obligated to honor-

     (1)  Any order for a single item in excess of ______ [insert dollar figure or quantity];

     (2)  Any order for a combination of items in excess of ______ [insert dollar figure or quantity]; or

     (3)  A series of orders from the same ordering office within _____ days that together call for quantities exceeding the limitation in subparagraph (1) or (2) above.

(c)  If this is a requirements contract, the Government is not required to order a part of any one requirement from the Contractor if that requirement exceeds the maximum-order limitations in paragraph (b) above.

(d)  Notwithstanding paragraphs (b) and (c) above, the Contractor shall honor any order exceeding the maximum order limitations in paragraph (b), unless that order (or orders) is returned to the ordering office within _____ days after issuance, with written notice stating the Contractor's intent not to ship the item (or items) called for and the reasons.  Upon receiving this notice, the Government may acquire the supplies or services from another source.

(End of clause)

3.2.4-20        
Indefinite Quantity (July 1996)

(a)  This is an indefinite-quantity contract for the supplies or services specified, and effective for the period stated, in the Schedule.  The quantities of supplies and services specified in the Schedule are estimates only and are not purchased by this contract.

(b)  Delivery or performance shall be made only as authorized by orders issued in accordance with the "Ordering" clause.  The Contractor shall furnish to the Government, when and if ordered, the supplies or services specified in the Schedule up to and including the quantity designated in the Schedule as the maximum.  The Government shall order at least the quantity of supplies or services designated in the Schedule as the minimum.

(c)  Except for any limitations on quantities in the "Order Limitations" clause or in the Schedule, there is no limit on the number of orders that may be issued.  The Government may issue orders requiring delivery to multiple destinations or performance at multiple locations.

(d)  Any order issued during the effective period of this contract and not completed within that period shall be completed by the Contractor within the time specified in the order.  The contract shall govern the Contractor's and Government's rights and obligations with respect to that order to the same extent as if the order were completed during the contract's effective period; provided, that the Contractor shall not be required to make any deliveries under this contract after ______ [insert date].

(End of clause)

3.2.4-22        
Limitation of Government Liability (April 1996)

(a)  In performing this contract, the Contractor is not authorized to make expenditures or incur obligations exceeding ___________ dollars.

(b)  The maximum amount for which the Government shall be liable if this contract is terminated is ___________ dollars.

(End of clause)

3.2.4-25        
Single or Multiple Awards (April 1996)

The FAA may elect to award a single delivery order contract or task order contract or to award multiple delivery order contracts or task order contracts for the same or similar supplies or services to two or more sources.

(End of provision)

3.2.4-28        
Cancellation of Items (April 1996)

(a)  "Cancellation," as used in this clause, means that the Government is canceling its requirements for all items in program years subsequent to that in which notice of cancellation is provided.  Cancellation shall occur, by the date or within the time period specified in the Schedule, (unless a later date is agreed to) if the Contracting Officer (1) notifies the Contractor that funds are not available for contract performance for any subsequent program year or (2) fails to notify the Contractor that funds are available for performance of the succeeding program year requirement.

(b)  Except for cancellation under this clause or termination under the "Default" clause, any reduction by the Contracting Officer in the requirements of this contract shall be considered a termination under the "Termination for Convenience of the Government" clause.

(c)  If cancellation under this clause occurs, the Contractor will be paid a cancellation charge not over the cancellation ceiling specified in the "Schedule" as applicable at the time of cancellation.

(d)  The cancellation charge will cover only (1) costs (i) incurred by the prime contractor and/or subcontractor, (ii) reasonably necessary for performance of the contract, and (iii) that would have been equitably amortized in the unit prices for the entire multi-year contract period but, because of the cancellation, are not so amortized, and (2) a reasonable profit on the costs.

(e)  The cancellation charge shall be computed and the claim made for it as if the claim were being made under the "Termination for Convenience of the Government" clause of this contract.  The Contractor shall submit the contract dispute promptly but no later than 1 year from the date (1) of notification of the nonavailability of funds, or (2) specified in the "Schedule" by which notification of the availability of additional funds for the next succeeding program year is required to be issued, whichever is earlier, unless extensions in writing are granted by the Contracting Officer.

(f)  The Contractor's contract dispute may include--

     (1)  Reasonable nonrecurring costs  which are applicable to and normally would have been amortized in all items to be furnished under the multi-year requirements;

     (2)  Allocable portions of the costs of facilities acquired or established for the conduct of the work, to the extent that it is impracticable for the Contractor to use the facilities in its commercial work and if the costs are not charged to the contract through overhead or otherwise depreciated;

     (3)  Costs incurred for the assembly, training, and transportation to and from the job site of a specialized work force; and

     (4)  Costs not amortized by the unit price solely because the cancellation had precluded anticipated benefits of Contractor or subcontractor learning.

(g)  The contract dispute shall not include--

     (1)  Labor, material, or other expenses incurred by the Contractor or subcontractors for performance of the canceled work;

     (2)  Any cost already paid to the Contractor;

     (3)  Anticipated profit on the canceled work; or

     (4)  For service contracts, the remaining useful commercial life of facilities. 'Useful commercial life' means the commercial utility of the facilities rather than their physical life with due consideration given to such factors as location of facilities, their specialized nature, and obsolescence.

(h)  This contract may include an "Option" clause with the period for exercising the option limited to the date in the contract for notification that funds are available for the next succeeding program year. If so, the Contractor agrees not to include in the price for option quantities any costs of a startup or nonrecurring nature, that have been fully provided for in the unit prices of the firm quantities of the program years. The Contractor further agrees that the prices offered for option quantities will reflect only those recurring costs, and a reasonable profit necessary to furnish the additional option quantities.

(i)  Quantities added to the original contract through the "Option" clause of this contract shall be included in the quantity canceled for the purpose of computing allowable cancellation charges.

(End of clause)

3.2.4-28/alt1   
Cancellation of Items Alternate I (April 1996)

Substitute the following paragraph (a) for paragraph (a) of the basic clause, delete paragraph (b) of the basic clause, and redesignate the remaining paragraphs accordingly:

CANCELLATION OF ITEMS

(a)  As used herein, the term 'cancellation' means that the FAA is canceling, pursuant to this clause, its anticipated requirements for items as set forth in the "Schedule" for all program years subsequent to that in which notice of cancellation is provided.  Such cancellation shall occur if, by the date of within the time period specified in the "Schedule" or such further time as may be agreed to, the Contracting Officer: 

(1) notifies the Contractor that funds will not be available for contract performance for any subsequent program year or 

(2) fails to notify the Contractor that funds will be available for performance of a requirement for the succeeding program year. 

'Cancellation' shall also be deemed to have occurred if, upon expiration of a final program year, the Government has failed to order the specified items in quantities up to the aggregate Best Estimated Quantity set forth in the Schedule.  

(b)  Following cancellation under this clause of any program year(s), the Government shall not be obligated to issue nor the Contractor to accept any further orders under this contract occurs, the Contractor will be paid a cancellation charge not over the cancellation ceiling specified in the "Schedule" as applicable at the time of cancellation.

(End of clause)

3.2.4-29        
Evaluation Exclusive of Options (April 1996)

The Government will evaluate offers for award purposes by including only the price for the basic requirement; i.e., options will not be included in the evaluation for award purposes.

(End of provision)

3.2.4-31        
Evaluation of Options (April 1996)

Except when it is determined not to be in the Government's best interests, the Government will evaluate offers for award purposes by adding the total price for all options to the total price for the basic requirement. Evaluation of options will not obligate the Government to exercise the option(s).

(End of provision)

3.2.4-32        
Option for Increased Quantity (April 1996)

The Government may increase the quantity of supplies called for in the Schedule at the unit price specified. The Contracting Officer may exercise the option by written notice to the Contractor within _____ [insert in the clause the period of time in which the Contracting Officer has to exercise the option].  Delivery of the added items shall continue at the rate as the like items called for under the contract, unless the parties otherwise agree.

(End of clause)

3.2.4-33        
Option for Increased Quantity--Separately Priced Line Item (April 1996)

The Government may require the delivery of the numbered line item, identified in the Schedule as an option item, in the quantity and at the price stated in the Schedule. The Contracting Officer may exercise the option by written notice to the Contractor within _____ [insert in the clause the period of time in which the Contracting Officer has to exercise the option]. Delivery of added items shall continue at the same rate that like items are called for under the contract, unless the parties otherwise agree.

(End of clause)

3.2.4-35        
Option to Extend the Term of the Contract (April 1996)

(a)  The Government may extend the term of this contract by written notice to the Contractor within _____ [insert in the clause the period of time in which the Contracting Officer has to exercise the option]; provided, that the Government shall give the Contractor a preliminary written notice of its intent to extend at least 60 days before the contract expires.  The preliminary notice does not commit the Government to an extension. 

(b)  If the Government exercises this option, the extended contract shall be considered to include this option provision.        

(c)  The total duration of this contract, including the exercise of any options under this clause, shall not exceed ___ (months) ____ (years).

(End of clause)

3.2.5-1         
Officials Not to Benefit (April 1996)

No member of or delegate to Congress, or resident commissioner, shall be admitted to any share or part of this contract, or to any benefit arising from it.  However, this clause does not apply to this contract to the extent that this contract is made with a corporation for the corporation's general benefit.

(End of clause)

3.2.5-2         
Independent Price Determination (October 1996)

The offeror warrants that:

(1)  The prices in this offer have been arrived at independently, without, for the purpose of restricting competition, any consultation, communication, or agreement with any other competitor relating to 

     (i) those prices, 

     (ii) the intention to submit an offer, or 

     (iii) the methods or factors used to calculate the prices offered;

(2)  The prices in this offer have not been knowingly disclosed by the contractor, directly or indirectly, to any other competitor before receipt of offers unless otherwise required by law; and

(3)  No attempt has been made by the contractor to induce any other concern to submit or not to submit an offer for the purpose of restricting competition.

(End of provision)

3.2.5-3         
Gratuities or Gifts (January 1999)

(a)  The FAA may terminate this contract for default if, after notice and a hearing, the FAA Office of Dispute Resolution for Acquisition determines that the Contractor, the contractor’s agent, or other representative:

     (1)  Offered or gave a gratuity or gift to an employee of the FAA; and

     (2)  Intended, by the gratuity or gift to obtain a contract or favorable treatment under a contract.

(b)  If this contract is terminated under paragraph (a) of this clause, the FAA is entitled to pursue the same remedies as in a breach of contract.

The rights and remedies of the FAA provided in this clause shall not be exclusive and are in addition to any other rights and remedies provided by law or under this contract.

(End of clause)

3.2.5-4         
Contingent Fees (October 1996)

(a)  The Contractor warrants that no person or selling agency has been employed or retained to solicit or obtain this contract for a commission, percentage, brokerage, or contingent fee, except bona fide employees or bonafide, established commercial or selling agencies employed by the contractor for the purpose of obtaining business.

(b)  For breach or violation of this warranty, the Government has the right to annul this contract without liability or to deduct from the contract price or otherwise recover, the full amount of the contingent fee.

(c)  Definitions.  

              (1)  "Bona fide agency," as used in this clause, means an established commercial or selling agency, maintained by a contractor for the purpose of securing business, that neither exerts nor proposes to exert improper influence to solicit or obtain Government contracts nor holds itself out as being able to obtain any Government contract or contracts through improper influence.


(2)  "Bona fide employee," as used in this clause, means a person, employed by a contractor and subject to the contractor's supervision and control as to time, place, and manner of performance, who neither exerts nor proposes to exert improper influence to solicit or obtain Government contracts nor holds out as being able to obtain any Government contract or contracts through improper influence.


(3)  "Contingent fee," as used in this clause, means any commission, percentage brokerage, or other fee that is contingent upon the success that a person or concern has in securing a Government contract.


(4)  "Improper influence," as used in this clause, means any influence that induces or tends to induce a Government employee or officer to give consideration or to act regarding a Government contract on any basis other than the merits of the matter.

(End of clause)

3.2.5-5         
Anti-Kickback Procedures (October 1996)

(a)  Definitions.  


(1)  'Kickback,' as used in this clause, means any money, fee, commission, credit, gift, gratuity, thing of value, or compensation of any kind which is provided, directly or indirectly, to any prime Contractor, prime Contractor employee, subcontractor, or subcontractor employee for the purpose of improperly obtaining or rewarding favorable treatment in connection with a prime contract or in connection with a subcontract relating to a prime contract.


(2)  'Person,' as used in this clause, means a corporation, partnership, business association of any kind, trust, joint-stock company, or individual.


(3)  'Prime contract,' as used in this clause, means a contract or contractual action entered into by the United States for the purpose of obtaining supplies, materials, equipment, or services of any kind.


(4)  'Prime Contractor,' as used in this clause, means a person who has entered into a prime contract with the United States.


(5)  'Prime Contractor employee,' as used in this clause, means any officer, partner, employee, or agent of a prime Contractor.


(6)  'Subcontract,' as used in this clause, means a contract or contractual action entered into by a prime Contractor or subcontractor for the purpose of obtaining supplies, materials, equipment, or services of any kind under a prime contract.


(7)  'Subcontractor,' as used in this clause, (1) means any person, other than the prime Contractor, who offers to furnish or furnishes any supplies, materials, equipment, or services of any kind under a prime contract or a subcontract entered into in connection with such prime contract and (2) includes any person who offers to furnish or furnishes general supplies to the prime Contractor or a higher tier subcontractor.


(8)  'Subcontractor employee,' as used in this clause, means any officer, partner, employee, or agent of a subcontractor.

(b)  The contractor warrants that it has not and will not be:


(1)  Providing or attempting to provide or offering to provide any kickback;


(2)  Soliciting, accepting, or attempting to accept any kickback; or


(3)  Including, directly or indirectly, the amount of any kickback in the contract price charged by a prime Contractor to the United States or in the contract price charged by a subcontractor to a prime Contractor or higher tier subcontractor.

(c)

             (1)  The Contractor shall have in place and follow reasonable procedures designed to prevent and detect possible violations described in paragraph (b) of this clause in its own operations and direct business relationships.


(2)  When the Contractor has reasonable grounds to believe that a violation described in paragraph (b) of this clause may have occurred, the Contractor shall promptly report in writing the possible violation.  Such reports shall be made to  the Inspector General of the Department of Transportation or the Department of Justice.


(3)  The Contractor shall cooperate fully with any Federal agency investigating a possible violation described in paragraph (b) of this clause.


(4)  The Contracting Officer may 

                      (i) offset the amount of the kickback against any moneys owed by the United States under the prime contract and/or 

                      (ii) direct that the Prime Contractor withhold from sums owed a subcontractor under the prime contract the amount of the kickback.  The Contracting Officer may order that moneys withheld under subdivision (c)(4)(ii) of this clause be paid over to the Government unless the Government has already offset those moneys under subdivision (c)(4)(i) of this clause.  In either case, the Prime Contractor shall notify the Contracting Officer when the moneys are withheld.


(5)  The Contractor agrees to incorporate the substance of this clause, including subparagraph (c)(5) but excepting subparagraph (c)(1), in all subcontracts under this contract.

(End of clause)

3.2.5-6         
Restrictions on Subcontractor Sales to the FAA (April 1996)

(a)  Except as provided in (b) below, the Contractor shall not enter into any agreement with an actual or prospective subcontractor, nor otherwise act in any manner, which has or may have the effect of restricting sales by such subcontractors directly to the FAA of any item or process (including computer software) made or furnished by the subcontractor under this contract or under any follow-on production contract.

(b)  The prohibition in (a) above does not preclude the Contractor from asserting rights that are otherwise authorized by law or regulation.

(c)  The Contractor agrees to incorporate the substance of this clause, including this paragraph (c), in all subcontracts under this contract.

(End of clause)

3.2.5-7         
Disclosure Regarding Payments to Influence Certain Federal Transactions (June 1999)

(a)  Definitions.


(1)  "The Act," as used in this clause, means section 1352, title 31, United States Code.


(2)  "Agency," as used in this clause, means executive agency, within the meaning of 5 U.S.C. 101, 102, and 104(I), and any wholly owned Government corporation within the meaning of 31 U.S.C. 9101..


(3)  "Covered Federal action," as used in this clause, means any of the following Federal actions:



(i)  The awarding of any Federal contract.



(ii)  The making of any Federal grant.



(iii)  The making of any Federal loan.



(iv)  The entering into of any cooperative agreement.



(v)  The extension, continuation, renewal, amendment, or modification of any Federal contract, grant, loan, or cooperative agreement.


(4)  "Indian tribe" and "tribal organization," as used in this clause, have the meaning provided in section 4 of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450B) and include Alaskan Natives.


(5)  "Influencing or attempting to influence," as used in this clause, means making, with the intent to influence, any communication to or appearance before an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with any covered Federal action.


(6)  "Local government," as used in this clause, means a unit of government in a State and, if chartered, established, or otherwise recognized by a State for the performance of a governmental duty, including a local public authority, a special district, an intrastate district, a council of governments, a sponsor group representative organization, and any other instrumentality of a local government.


(7)  "Officer or employee of an agency," as used in this clause, includes the following individuals who are employed by an agency:



(i)  An individual who is appointed to a position in the Government under title 5, United States Code, including a position under a temporary appointment.



(ii)  A member of the uniformed services, as defined in subsection 101(3), title 37, United States Code.



(iii)  A special Government employee, as defined in section 202, title 18, United States Code.



(iv)  An individual who is a member of a Federal advisory committee, as defined by the Federal Advisory Committee Act, title 5, United States Code, appendix 2.


(8)  'Person,' as used in this clause, means an individual, corporation, company, association, authority, firm, partnership, society, State, and local government, regardless of whether such entity is operated for profit, or not for profit.  This term excludes an Indian tribe, tribal organization, or any other Indian organization with respect to expenditures specifically permitted by other Federal law.


(9)  'Reasonable compensation,' as used in this clause, means, with respect to a regularly employed officer or employee of any person, compensation that is consistent with the normal compensation for such officer or employee for work that is not furnished to, not funded by, or not furnished in cooperation with the Federal Government.


(10)  'Reasonable payment,' as used in this clause, means, with respect to professional and other technical services, a payment in an amount that is consistent with the amount normally paid for such services in the private sector.


(11)  'Recipient,' as used in this clause, includes the Contractor and all subcontractors.  This term excludes an Indian tribe, tribal organization, or any other Indian organization with respect to expenditures specifically permitted by other Federal law.


(12)  'Regularly employed,' as used in this clause, means, with respect to an officer or employee of a person requesting or receiving a Federal contract, an officer or employee who is employed by such person for at least 130 working days within 1 year immediately preceding the date of the submission that initiates agency consideration of such person for receipt of such contract.  An officer or employee who is employed by such person for less than 130 working days within 1 year immediately preceding the date of the submission that initiates agency consideration of such person shall be considered to be regularly employed as soon as he or she is employed by such person for 130 working days.


(13)  'State,' as used in this clause, means a State of the United States, the District of Columbia, the Commonwealth of Puerto Rico, a territory or possession of the United States, an agency or instrumentality of a State, and multi-State, regional, or interstate entity having governmental duties and powers.

(b)  Prohibitions.  The offeror, by signing its offer, hereby certifies to the best of his or her knowledge and belief that:


(1)  No Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress on his or her behalf in connection with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment or modification of any Federal contract, grant, loan, or cooperative agreement;


(2)  If any funds other than Federal appropriated funds (including profit or fee received under a covered Federal action) have been paid, or will be paid, to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress on his or her behalf in connection with the screening information request (SIR), the offeror shall complete and submit, with its offer, OMB Standard Form LLL, Disclosure of Lobbying Activities, to the Contracting Officer; and 


(3)  He or she will include the language of this clause in all subcontract awards at any tier and require that all recipients of subcontract awards in excess of $100,000 shall disclose accordingly.


(4)  This certification and disclosure is a prerequisite for making or entering into this contract imposed by the Act.  Any person who makes a prohibited expenditure or fails to file or amend a disclosure form, shall be subject to a civil penalty of not less than $10,000 and not more than $100,000, for each such failure.

(c)  The prohibitions of the Act do not apply under the following conditions:


(1)  Agency and legislative liaison by own employees.


       (i)  The prohibition on the use of appropriated funds, in subparagraph (b)(1) of this clause, does not apply in the case of a payment of reasonable compensation made to an officer or employee of a person requesting or receiving a covered Federal action if the payment is for agency and legislative liaison activities not directly related to a covered Federal action.


       (ii)  For purposes of subdivision (c)(1)(i) of this clause, providing any information specifically requested by an agency or Congress is permitted at any time.


        (iii)  The following agency and legislative liaison activities are permitted at any time where they are not related to a specific solicitation for any covered Federal action:




(A)  Discussing with an agency the qualities and characteristics (including individual demonstrations) of the person's products or services, conditions or terms of sale, and service capabilities.




(B)  Technical discussions and other activities regarding the application or adaptation of the person's products or services for an agency's use.



(iv)  The following agency and legislative liaison activities are permitted where they are prior to Screening Information Request (SIR) of any covered Federal action:




(A)  Providing any information not specifically requested but necessary for an agency to make an informed decision about initiation of a covered Federal action;




(B)  Technical discussions regarding the preparation of an unsolicited proposal prior to its official submission; and




(C)  Capability presentations by persons seeking awards from an agency pursuant to the provisions of a law authorizing such actions;



(v)  Only those services expressly authorized by subdivision (c)(1)(i) of this clause are permitted under this clause.


(2)  Professional and technical services.



(i)  The prohibition on the use of appropriated funds, in subparagraph (b)(1) of this clause, does not apply in the case of:



         (A)  A payment of reasonable compensation made to an officer or employee of a person requesting or receiving a covered Federal action or an extension, continuation, renewal, amendment, or modification of a covered Federal action, if payment is for professional or technical services rendered directly in the preparation, submission, or negotiation of submittal/offer or application for that Federal action or for meeting requirements imposed by or pursuant to law as a condition for receiving that Federal action.



(B)  Any reasonable payment to a person, other than an officer or employee of a person requesting or receiving a covered Federal action or an extension, continuation, renewal, amendment, or modification of a covered Federal action if the payment is for professional or technical services rendered directly in the preparation, submission, or negotiation of any submittal/offer or application for that Federal action or for meeting requirements imposed by or pursuant to law as a condition for receiving that Federal action.  Persons other than officers or employees of a person requesting or receiving a covered Federal action include consultants and trade associations.



(ii)  For purposes of subdivision (c)(2)(i) of this clause, 'professional and technical services' shall be limited to advice and analysis directly applying any professional or technical discipline.  For example, drafting of a legal document accompanying a submittal/offer by a lawyer is allowable.  Similarly, technical advice provided by an engineer on the performance or operational capability of a piece of equipment rendered directly in the negotiation of a contract is allowable.  However, communications with the intent to influence made by a professional (such as a licensed lawyer) or a technical person (such as a licensed accountant) are not allowable under this section unless they provide advice and analysis directly applying their professional or technical expertise and unless the advice or analysis is rendered directly and solely in the preparation, submission or negotiation of a covered Federal action.  Thus, for example, communications with the intent to influence made by a lawyer that do not provide legal advice or analysis directly and solely related to the legal aspects of his or her client's submittal/offer, but generally advocate one proposal over another are not allowable under this section because the lawyer is not providing professional legal services.  Similarly, communications with the intent to influence made by an engineer providing an engineering analysis prior to the preparation or submission of a submittal/offer are not allowable under this section since the engineer is providing technical services but not directly in the preparation, submission or negotiation of a covered Federal action.


              (iii)  Requirements imposed by or pursuant to law as a condition for receiving a covered Federal award include those required by law or regulation and any other requirements in the actual award documents.



(iv)  Only those services expressly authorized by subdivisions (c)(2)(i) and (ii) of this clause are permitted under this clause.


              (v)  The reporting requirements herein shall not apply with respect to payments of reasonable compensation made to regularly employed officers or employees of a person.

(d) Disclosure.  


(1)  The Contractor who requests or receives from an agency a Federal contract shall file with that agency a disclosure form, OMB Standard Form LLL, Disclosure of Lobbying Activities, if such person has made or has agreed to make any payment using nonappropriated funds (to include profits from any covered Federal action), which would be prohibited under subparagraph (b)(1) of this clause, if paid for with appropriated funds.


(2)  The Contractor shall file a disclosure form at the end of each calendar quarter in which there occurs any event that materially affects the accuracy of the information contained in any disclosure form previously filed by such person under subparagraph (e)(1) of this clause.  An event that materially affects the accuracy of the information reported includes:


(i)  A cumulative increase of $25,000 or more in the amount paid or expected to be paid for influencing or attempting to influence a covered Federal action; or


(ii)  A change in the person(s) or individual(s) influencing or attempting to influence a covered Federal action; or


(iii) A change in the officer(s), employee(s), or Member(s) contacted to influence or attempt to influence a covered Federal action. 

          (3)  The Contractor shall require the certification, and if required, a disclosure form by any person who requests or receives any subcontractor exceeding $100,000 under the Federal contract.  

          (4)  All subcontractor disclosure forms shall be forwarded from tier to tier until received by the prime Contractor.  The prime Contractor shall submit all disclosures to the Contracting Officer at the end of the calendar quarter in which the disclosure form is submitted by the subcontractor. 

(e)  Agreement.  The Contractor agrees not to make any payment prohibited by this clause.

(f)  Penalties.


(1)  Any person who makes an expenditure prohibited under paragraph (b) of this clause or fails to file or amend the disclosure form to be filed or amended by paragraph (b) shall be subject to civil penalties as provided for by 31 U.S.C. 1352.  An imposition of a civil penalty does not prevent the Government from seeking any other remedy that may be applicable.


(2)  Contractors may rely without liability on the representations made by their subcontractors in the certification and in the disclosure form.

(g)  Cost allowability.  Nothing in this clause makes allowable or reasonable any costs which would otherwise be unallowable or unreasonable.  Conversely, costs made specifically unallowable by the requirements in this clause will not be made allowable under any other provision.

(End of clause)

3.2.5-8         
Whistleblower Protection for Contractor Employees (April 1996)

The contractor agrees not to discharge, demote or otherwise discriminate against an employee as a reprisal for disclosing information to a Member of Congress, or an authorized official of an agency or of the Department of Justice, relating to a substantial violation of law related to this contract (including the competition for or negotiation of a contract).

Definitions:

     (1)  "Authorized official of the agency" means an employee responsible for contracting, program management, audit, inspection, investigation, or enforcement of any law or regulation relating to FAA procurement or the subject matter of the contract.

     (2)  "Authorized official of the Department of Justice" means any person responsible for the investigation, enforcement, or prosecution of any law or regulation.

(End of clause)

3.2.5-11        
Drug Free Workplace (April 1996)

(a) Definitions. As used in this clause, 

     1.  Controlled substance" means a controlled substance in schedules I through V of section 202 of the Controlled Substances Act (21 U.S.C. 812) and as further defined in regulation at 21 CFR 1308.11 - 1308.15.

     2.  "Conviction" means a finding of guilt (including a plea of nolo contendere) or imposition of sentence, or both, by any judicial body charged with the responsibility to determine violations of the Federal or State criminal drug statutes.

     3.  "Criminal drug statute" means a Federal or non-Federal criminal statute involving the manufacture, distribution, dispensing, possession, or use of any controlled substance.

     4.  "Drug-free workplace" means the site(s) for the performance of work done by the Contractor in connection with a specific contract at which employees of the Contractor are prohibited from engaging in the unlawful manufacture, distribution, dispensing, possession, or use of a controlled substance.

     5.  "Employee" means an employee of a Contractor directly engaged in the performance of work under a Government contract.

     6.  "Directly engaged" is defined to include all direct cost employees and any other Contractor employee who has other than a minimal impact or involvement in contract performance.

     7.  "Individual" means an offeror/contractor that has no more than one employee including the offeror/contractor.

(b) The Contractor, if other than an individual shall within 30 calendar days after award (unless a longer period is agreed to in writing for contracts of 30 calendar days or more performance duration), or as soon as possible for contracts of less than 30 calendar days performance duration:


(1) Publish a statement notifying its employees that the unlawful manufacture, distribution, dispensing, possession, or use of a controlled substance is prohibited in the Contractor's workplace and specifying the actions that will be taken against employees for violations of such prohibition;


(2) Establish an ongoing drug-free awareness program to inform such employees about:



(i) The dangers of drug abuse in the workplace;



(ii) The Contractor's policy of maintaining a drug-free workplace;



(iii) Any available drug counseling, rehabilitation, and employee assistance programs; and



(iv) The penalties that may be imposed upon employees for drug abuse violations occurring in the workplace;


(3) Provide all employees engaged in performance of the contract with a copy of the statement required by subparagraph (b)(1) of this clause;


(4) Notify such employees in writing in the statement required by subparagraph (b)(1) of this clause that, as a condition of continued employment on this contract, the employee will:



(i) Abide by the terms of the statement; and



(ii) Notify the employer in writing of the employee's conviction under a criminal drug statute for a violation occurring in the workplace no later than 5 calendar days after such conviction.


(5) Notify the Contracting Officer in writing within 10 calendar days after receiving notice under subdivision (b)(4)(ii) of this clause, from an employee or otherwise receiving actual notice of such conviction. The notice shall include the position title of the employee;


(6) Within 30 calendar days after receiving notice under subdivision (b)(4)(ii) of this clause of a conviction, take one of the following actions with respect to any employee who is convicted of a drug abuse violation occurring in the workplace:



(i) Taking appropriate personnel action against such employee, up to and including termination; or



(ii) Require such employee to satisfactorily participate in a drug abuse assistance or rehabilitation program approved for such purposes by a Federal, State, or local health, law enforcement, or other appropriate agency.


(7) Make a good faith effort to maintain a drug-free workplace through implementation of subparagraphs (b)(1) though (b)(6) of this clause.

(c) The Contractor, if an individual, agrees by award of the contract or acceptance of a purchase order, not to engage in the unlawful manufacture, distribution, dispensing, possession, or use of a controlled substance in the performance of this contract.

(d) In addition to other remedies available to the Government, the Contractor's failure to comply with the requirements of paragraphs (b) or (c) of this clause may render the Contractor subject to suspension of contract payments, termination of the contract for default, and suspension or debarment.

(End of clause)

3.3.1-1         
Payments (April 1996)

The FAA shall pay the Contractor, upon the submission of proper invoices, the prices stipulated in this contract for supplies delivered and accepted or services rendered and accepted, less any deductions provided in this contract.  Unless otherwise specified, payment shall be made upon acceptance of partial deliveries or any portion of the work delivered or rendered for which a price is separately stated in the contract.

(End of clause)

3.3.1-5         
Payments under Time-and-Materials and Labor-Hour Contracts (April 2001)

The Government shall pay the Contractor as follows upon the submission of invoices or vouchers approved by the Contracting Officer:

(a)  Hourly rate.


(1)  The amounts shall be computed by multiplying the appropriate hourly rates prescribed in the "Schedule" by the number of direct labor hours performed.  The rates shall include wages, indirect costs, general and administrative expense, and profit.  Fractional parts of an hour shall be payable on a prorated basis.  Vouchers may be submitted once each month (or at more frequent intervals, if approved by the Contracting Officer), to the Contracting Officer or designee.  The Contractor shall substantiate vouchers by evidence of actual payment and by individual daily job timecards, or other substantiation approved by the Contracting Officer.  Promptly after receipt of each substantiated voucher, the Government shall, except as otherwise provided in this contract, and subject to the terms of (e) below, pay the voucher as approved by the Contracting Officer.


(2)  Unless otherwise prescribed in the "Schedule", the Contracting Officer shall withhold 5 percent of the amounts due under this paragraph (a), but the total amount withheld shall not exceed $50,000.  The amounts withheld shall be retained until the execution and delivery of a release by the Contractor as provided in paragraph (f) below.

(3)  Unless the "Schedule" prescribes otherwise, the hourly rates in the "Schedule" shall not be varied by virtue of the Contractor having performed work on an overtime basis.  If no overtime rates are provided in the "Schedule" and they are required for overtime work that is approved in advance by the Contracting Officer, overtime rates shall be negotiated.  Failure to agree upon these overtime rates shall be treated as a dispute.  If the "Schedule" provides rates for overtime, the premium portion of those rates will be reimbursable only to the extent the overtime is approved by the Contracting Officer.

(b)  Materials and subcontracts.

(1)  Allowable costs of direct materials shall be determined by the Contracting Officer in accordance with the Federal Aviation Administration's (FAA) "Contract Cost Principles" in effect on the date of this contract.  Reasonable and allocable material handling costs may be included in the charge for material to the extent they are clearly excluded from the hourly rate.  Material handling costs are comprised of indirect costs, including, when appropriate, general and administrative expense allocated to direct materials in accordance with the Contractor's usual accounting practices consistent with FAA "Contract Cost Principles."  The Contractor shall be reimbursed for items and services purchased directly for the contract only.  Direct materials, as used in this clause, are those materials which enter directly into the end product, or which are used or consumed directly in connection with the furnishing of the end product.


(2)  The cost of subcontracts that are authorized under the subcontracts clause of this contract shall be reimbursable costs under this clause; provided, that the costs are consistent with subparagraph (3) below.  Reimbursable costs in connection with subcontracts shall be limited to the amounts incurred by  the subcontractor in the same manner as for items and services purchased directly for the contract under subparagraph (1) above; however, this requirement shall not apply to a Contractor that is a small business concern.  Reimbursable costs shall not include any costs arising from the letting, administration or supervision of performance of the subcontract, if the costs are included in the hourly rates payable under (a)(1) above.


(3)  To the extent able, the Contractor shall-



(i)  Obtain materials at the most advantageous prices available with due regard to securing prompt delivery of satisfactory materials; and



(ii)  Take all cash and trade discounts, rebates, allowances, credits, salvage, commissions, and other benefits.  When unable to take advantage of the benefits, the Contractor shall promptly notify the Contracting Officer and give the reasons.  Credit shall be given to the Government for cash and trade discounts, rebates, allowances, credits, salvage, the value of any appreciable scrap, commissions, and other amounts that have accrued to the benefit of the Contractor, or would have accrued except for the fault or neglect of the Contractor.  The benefits lost without fault or neglect on the part of the Contractor, or lost through fault of the Government, shall not be deducted from gross costs.

(c)  Total cost.  It is estimated that the total cost to the Government for the performance of this contract shall not exceed the ceiling price set forth in the "Schedule" and the Contractor agrees to use its best efforts to perform the work specified in the "Schedule" and all obligations under this contract within such ceiling price.  If at any time the Contractor has reason to believe that the hourly rate payments and material costs that will accrue in performing this contract in the next succeeding 30 days, if added to all other payments and costs previously accrued, will exceed 85 percent of the ceiling price in the "Schedule", the Contractor shall notify the Contracting Officer giving a revised estimate of the total price to the Government for performing this contract with supporting reasons and documentation.  If at any time during performing this contract, the Contractor has reason to believe that the total price to the Government for performing this contract will be substantially greater or less than the then stated ceiling price, the Contractor shall so notify the Contracting Officer, giving a revised estimate of the total price for performing this contract, with supporting reasons and documentation.  If at any time during performing this contract, the Government has reason to believe that the work to be required in performing this contract will be substantially greater or less than the stated ceiling price, the Contracting Officer will so advise the Contractor, giving the then revised estimate of the total amount of effort to be required under the contract.

(d)  Ceiling price.  The Government shall not be obligated to pay the Contractor any amount in excess of the ceiling price in the "Schedule", and the Contractor shall not be obligated to continue performance if to do so would exceed the ceiling price set forth in the "Schedule", unless and until the Contracting Officer shall have notified the Contractor in writing that the ceiling price has been increased and shall have specified in the notice a revised ceiling that shall constitute the ceiling price for performance under this contract.  When and to the extent that the ceiling price set forth in the "Schedule" has been increased, any hours expended and material costs incurred by the Contractor in excess of the ceiling price before the increase shall be allowable to the same extent as if the hours expended and material costs had been incurred after the increase in the ceiling price.

(e)  Audit.  At any time before final payment under this contract the Contracting Officer may request audit of the invoices or vouchers and substantiating material.  Each payment previously made shall be subject to reduction to the extent of amounts, on preceding invoices or vouchers, that are found by the Contracting Officer not to have been properly payable and shall also be subject to reduction for overpayments or to increase for underpayments.  Upon receipt and approval of the voucher or invoice designated by the Contractor as the completion voucher or completion invoice and substantiating material, and upon compliance by the Contractor with all terms of this contract (including, without limitation, terms relating to patents and the terms of (f) and (g) below), the Government shall promptly pay any balance due the Contractor.  The completion invoice or voucher, and substantiating material, shall be submitted by the Contractor as promptly as practicable following completion of the work under this contract, but in no event later than 1 year (or such longer period as the Contracting Officer may approve in writing) from the date of completion.

(f)  Assignment.  The Contractor, and each assignee under an assignment entered into under this contract and in effect at the time of final payment under this contract, shall execute and deliver, at the time of and as a condition precedent to final payment under this contract, a release discharging the Government, its officers, agents, and employees of and from all liabilities, obligations, and claims arising out of or under this contract, subject only to the following exceptions:


(1)  Specified claims in stated amounts, or in estimated amounts if the amounts are not susceptible of exact statement by the Contractor.


(2)  Claims, together with reasonable incidental expenses, based upon the liabilities of the Contractor to third parties arising out of performing this contract, that are not known to the Contractor on the date of the execution of the release, and of which the Contractor gives notice in writing to the Contracting Officer not more than 2 years after the date of the release or the date of any notice to the Contractor that the Government is prepared to make final payment, whichever is earlier.


(3)  Claims for reimbursement of costs (other than expenses of the Contractor by reason of its indemnification of the Government against patent liability), including reasonable incidental expenses, incurred by the Contractor under the terms of this contract relating to patents.

(g)  Refunds.  The Contractor agrees that any refunds, rebates, or credits (including any related interest) accruing to or received by the Contractor or any assignee, that arise under the materials portion of this contract and for which the Contractor has received reimbursement, shall be paid by the Contractor to the Government.  The Contractor and each assignee, under an assignment entered into under this contract and in effect at the time of final payment under this contract, shall execute and deliver, at the time of and as a condition precedent to final payment under this contract, an assignment to the Government of such refunds, rebates, or credits (including any interest) in form and substance satisfactory to the Contracting Officer.

(End of clause)

3.3.1-6         
Discounts for Prompt Payment (April 1996)

(a)  Discounts for prompt payment will not be considered in the evaluation of offers.  However, any offered discount will form a part of the award, and will be taken if payment is made within the discount period indicated in the offer by the offeror.  As an alternative to offering a prompt payment discount in conjunction with the offer, offerors awarded contracts may include prompt payment discounts on individual invoices.

(b)  In connection with any discount offered for prompt payment, time shall be computed from the date of the invoice.  For the purpose of computing the discount earned, payment shall be considered to have been made on the date which appears on the payment check or the date on which an electronic funds transfer was made.

(End of clause)

3.3.1-7         
Limitation on Withholding of Payments (April 1996)

If more than one clause or "Schedule" term of this contract authorizes the temporary withholding of amounts otherwise payable to the Contractor for supplies delivered or services performed, the total of the amounts withheld at any one time shall not exceed the greatest amount that may be withheld under any one clause or "Schedule" term at that time; provided, that this limitation shall not apply to-

(a)  Withholdings pursuant to any clause relating to wages or hours of employees;

(b)  Withholdings not specifically provided for by this contract;

(c)  The recovery of overpayments; and

(d)  Any other withholding for which the Contracting Officer determines that this limitation is inappropriate.

(End of clause)

3.3.1-9         
Interest (April 1996)

(a)  Notwithstanding any other clause of this contract, all amounts that become payable by the Contractor to the FAA or by the FAA to the Contractor under this contract (net of any applicable tax credit under the Internal Revenue Code (26 U.S.C. 1481)) shall bear simple interest from the date due until paid unless paid within 30 days of becoming due.  The interest rate shall be the interest rate established by the Secretary of the Treasury, referred to as the 'Renegotiation Board Interest Rate,'  (It is published in the Federal Register semiannually on or about January 1 and July 1), which is applicable to the period in which the amount becomes due, as provided in paragraph (b) of this clause, and then at the rate applicable for each six-month period as fixed by the Secretary until the amount is paid.

(b)  Amounts shall be due at the earliest of the following dates:

     (1)  The date fixed under this contract.

     (2)  The date of the first written demand for payment consistent with this contract, including any demand resulting from a default termination.

     (3)  The date the FAA transmits to the Contractor a proposed supplemental agreement to confirm completed negotiations establishing the amount of debt.

     (4)  If this contract provides for revision of prices, the date of written notice to the Contractor stating the amount of refund payable in connection with a pricing proposal or a negotiated pricing agreement not confirmed by contract modification.

(End of clause)

3.3.1-10        
Availability of Funds (April 1996)

Funds are not presently available for this contract.  The FAA 's obligation under this contract is contingent upon the availability of appropriated funds from which payment for contract purposes can be made.  No legal liability on the part of the FAA for any payment may arise until funds are made available to the Contracting Officer for this contract and until the Contractor receives notice of such availability, to be confirmed in writing by the Contracting Officer.

(End of clause)

3.3.1-12        
Limitation of Cost (April 1996)

(a)  The parties estimate that performance of this contract, exclusive of any fee, will not cost the FAA more than (1) the estimated cost specified in the "Schedule" or, (2) if this is a cost-sharing contract, the FAA 's share of the estimated cost specified in the "Schedule".  The Contractor agrees to use its best efforts to perform the work specified in the "Schedule" and all obligations under this contract within the estimated cost, which, if this is a cost-sharing contract, includes both the FAA 's and the Contractor's share of the cost.

(b)  The Contractor shall notify the Contracting Officer in writing whenever it has reason to believe that-

     (1)  The costs the Contractor expects to incur under this contract in the next 60 days, when added to all costs previously incurred, will exceed 75 percent of the estimated cost specified in the "Schedule"; or

     (2)  The total cost for the performance of this contract, exclusive of any fee, will be either greater or substantially less than had been previously estimated.

(c)  As part of the notification, the Contractor shall provide the Contracting Officer a revised estimate of the total cost of performing this contract.

(d)  Except as required by other provisions of this contract, specifically citing and stated to be an exception to this clause-

     (1)  The FAA is not obligated to reimburse the Contractor for costs incurred in excess of: 

          (i) the estimated cost specified in the "Schedule" or, 

          (ii) if this is a cost-sharing contract, the estimated cost to the FAA specified in the "Schedule";

     (2)  The Contractor is not obligated to continue performance under this contract (including actions under the "Termination" clause of this contract) or otherwise incur costs in excess of the estimated cost specified in the "Schedule", until the Contracting Officer: 

          (i) notifies the Contractor in writing that the estimated cost has been increased and 

          (ii) provides a revised estimated total cost of performing this contract.  

If this is a cost-sharing contract, the increase shall be allocated in accordance with the formula specified in the "Schedule". 

(e)  No notice, communication, or representation in any form other than that specified in subparagraph (d)(2) above, or from any person other than the Contracting Officer, shall affect this contract's estimated cost to the FAA .  In the absence of the specified notice, the FAA is not obligated to reimburse the Contractor for any costs in excess of the estimated cost or, if this is a cost-sharing contract, for any costs in excess of the estimated cost to the FAA specified in the "Schedule", whether those excess costs were incurred during the course of the contract or as a result of termination.

(f)  If the estimated cost specified in the "Schedule" is increased, any costs the Contractor incurs before the increase that are in excess of the previously estimated cost shall be allowable to the same extent as if incurred afterward, unless the Contracting Officer issues a termination or other notice directing that the increase is solely to cover termination or other specified expenses.

(g)  Change orders shall not be considered an authorization to exceed the estimated cost to the FAA specified in the "Schedule", unless they contain a statement increasing the estimated cost.

(h)  If this contract is terminated or the estimated cost is not increased, the FAA and the Contractor shall negotiate an equitable distribution of all property produced or purchased under the contract, based upon the share of costs incurred by each.

(End of clause)

3.3.1-14        
Limitation of Funds (April 1996)

(a)  The parties estimate that performance of this contract will not cost the FAA more than: 

     (1) the estimated cost specified in the "Schedule" or, 

     (2) if this is a cost-sharing contract, the FAA 's share of the estimated cost specified in the "Schedule".  

The Contractor agrees to use its best efforts to perform the work specified in the "Schedule" and all obligations under this contract within the estimated cost, which, if this is a cost-sharing contract, includes both the FAA 's and the Contractor's share of the cost.

(b)  The "Schedule" specifies the amount presently available for payment by the FAA and allotted to this contract, the items covered, the FAA's share of the cost if this is a cost-sharing contract, and the period of performance it is estimated the allotted amount will cover.  The parties contemplate that the FAA will allot additional funds incrementally to the contract up to the full estimated cost to the FAA specified in the "Schedule", exclusive of any fee.  The Contractor agrees to perform, or have performed, work on the contract up to the point at which the total amount paid and payable by the FAA under the contract approximates but does not exceed the total amount actually allotted by the FAA to the contract.

(c)  The Contractor shall notify the Contracting Officer in writing whenever it has reason to believe that the costs it expects to incur under this contract in the next 60 days, when added to all costs previously incurred, will exceed 75 percent of: 

     (1) the total amount so far allotted to the contract by the FAA or, 

     (2) if this is a cost-sharing contract, the amount then allotted to the contract by the FAA plus the Contractor's corresponding share.  The notice shall state the estimated amount of additional funds required to continue performance for the period specified in the "Schedule".

(d)  Sixty days before the end of the period specified in the "Schedule", the Contractor shall notify the Contracting Officer in writing of the estimated amount of additional funds, if any, required to continue timely performance under the contract or for any further period specified in the "Schedule" or otherwise agreed upon, and when the funds will be required.

(e)  If, after notification, additional funds are not allotted by the end of the period specified in the "Schedule" or another agreed-upon date, upon the Contractor's written request the Contracting Officer will terminate this contract on that date in accordance with the provisions of the "Termination" clause of this contract.  If the Contractor estimates that the funds available will allow it to continue to discharge its obligations beyond that date, it may specify a later date in its request, and the Contracting Officer may terminate this contract on that later date.

(f)  Except as required by other provisions of this contract, specifically citing and stated to be an exception to this clause--

     (1)  The FAA is not obligated to reimburse the Contractor for costs incurred in excess of the total amount allotted by the FAA to this contract; and

     (2)  The Contractor is not obligated to continue performance under this contract (including actions under the "Termination" clause of this contract) or otherwise incur costs in excess of (i) the amount then allotted to the contract by the FAA or, (ii) if this is a cost-sharing contract, the amount then allotted by the FAA to the contract plus the Contractor's corresponding share, until the Contracting Officer notifies the Contractor in writing that the amount allotted by the FAA has been increased and specifies an increased amount, which shall then constitute the total amount allotted by the FAA to this contract.

(g)  The estimated cost shall be increased to the extent that: 

     (1) the amount allotted by the FAA or, 

     (2) if this is a cost-sharing contract, the amount then allotted by the FAA to the contract plus the Contractor's corresponding share, exceeds the estimated cost specified in the "Schedule."  

If this is a cost-sharing contract, the increase shall be allocated in accordance with the formula specified in the "Schedule."

(h) No notice, communication, or representation in any form other than that specified in subparagraph (f)(2) above, or from any person other than the Contracting Officer, shall affect the amount allotted by the FAA to this contract.  In the absence of the specified notice, the FAA is not obligated to reimburse the Contractor for any costs in excess of the total amount allotted by the FAA to this contract, whether incurred during the course of the contract or as a result of termination.

(i) When and to the extent that the amount allotted by the FAA to the contract is increased, any costs the Contractor incurs before the increase that are in excess of 

     (1)  the amount previously allotted by the FAA or, 

     (2) if this is a cost-sharing contract, the amount previously allotted by the FAA to the contract plus the Contractor's corresponding share, shall be allowable to the same extent as if incurred afterward, unless the Contracting Officer issues a termination or other notice and directs that the increase is solely to cover termination or other specified expenses.

(j)  Change orders shall not be considered an authorization to exceed the amount allotted by the FAA specified in the "Schedule", unless they contain a statement increasing the amount allotted.

(k)  Nothing in this clause shall affect the right of the FAA to terminate this contract.  If this contract is terminated, the FAA and the Contractor shall negotiate an equitable distribution of all property produced or purchased under the contract, based upon the share of costs incurred by each.

(l)  If the FAA does not allot sufficient funds to allow completion of the work, the Contractor is entitled to a percentage of the fee specified in the "Schedule" equaling the percentage of completion of the work contemplated by this contract.

(End of clause)

3.3.1-15        
Assignment of Claims (April 1996)

(a)  The Contractor may assign its rights to be paid amounts due or to become due as a result of the performance of this contract to a bank, trust company, or other financing institution, including any Federal lending agency.  The assignee under such an assignment may thereafter further assign or reassign its right under the original assignment to any type of financing institution described in the preceding sentence.

(b)  Any assignment or reassignment authorized under this clause shall cover all unpaid amounts payable under this contract, and shall not be made to more than one party, except that an assignment or reassignment may be made to one party as agent or trustee for two or more parties participating in the financing of this contract.

(c)  The Contractor shall not furnish or disclose to any assignee under this contract any classified document (including this contract) or information related to work under this contract until the Contracting Officer authorizes such action in writing.

(End of clause)

3.3.1-16        
Prohibition of Assignment of Claims (April 1996)

The assignment of claims is prohibited for this contract.

(End of clause)

3.3.1-17        
Prompt Payment (August 1998)

Notwithstanding any other payment clause in this contract, the Government will make invoice payments and contract financing payments under the terms and conditions specified in this clause.  Payment shall be considered as being made on the day a check is dated or an electronic funds transfer is made.  All days referred to in this clause are calendar days, unless otherwise specified.

(a)  Invoice Payments. 


(1)  For purposes of this clause, invoice payment means a Government disbursement of monies to a Contractor under a contract or other authorization for supplies or services accepted by the Government.  This includes payments for partial deliveries that have been accepted by the Government, final payments under T&M and labor-hour contracts, and final cost or fee payments where amounts owed have been settled between the Government and the Contractor.


(2)  Except as indicated in subparagraph (a)(3) and paragraph (c) of this clause, the due date for making invoice payments by the designated payment office shall be the later of the following two events: 



(i)  The 30th day after the designated billing office has received a proper invoice from the Contractor.



(ii)  The 30th day after Government acceptance of supplies delivered or services performed by the Contractor.  On a final invoice where the payment amount is subject to contract settlement actions, acceptance shall be deemed to have occurred on the effective date of the contract settlement.  However, if the designated billing office fails to annotate the invoice with the actual date of receipt, the invoice payment due date shall be deemed to be the 30th day after the date the Contractor's invoice is dated, provided a proper invoice is received and there is no disagreement over quantity, quality, or Contractor compliance with contract requirements.


(3)  An invoice is the Contractor's bill or written request for payment under the contract for supplies delivered or services performed.  An invoice shall be prepared and submitted to the designated billing officer specified in the contract.  A proper invoice must include the items listed in subdivisions (a)(3)(i) through (a)(3)(viii) of this clause.  If the invoice does not comply with these requirements, then the Contractor will be notified of the defect within 7 days after receipt of the invoice at the designated billing office.  Untimely notification will be taken into account in the computation of any interest penalty owed the Contractor in the manner described in subparagraph (a)(6) of this clause.



(i)  Name and address of the Contractor.



(ii)  Invoice date.



(iii)  Contract number or other authorization for supplies delivered or services performed (including order number and contract line item number).



(iv)  Description, quantity, unit of measure, unit price, and extended price of supplies delivered or services performed.



(v)  Shipping and payment terms (e.g., shipment number and date of shipment, prompt payment discount terms).  Bill of lading number and weight of shipment will be shown for shipments on Government bills of lading.



(vi)  Name and address of Contractor official to whom payment is to be sent (must be the same as that in the contract or in a proper notice of assignment).



(vii)  Name (where practicable), title, phone number and mailing address of person to be notified in event of a defective invoice.



(viii)  Any other information or documentation required by other requirements of the contract (such as evidence of shipment).


(4)  An interest penalty shall be paid automatically by the Government , without request from the contractor, if payment is not made by the due date and the conditions listed in subdivisions (a)(4)(i) through (a)(4)(iii) of this clause are met, if applicable.



(i)  A proper invoice was received by the designated billing office.



(ii)  A receiving report or other Government documentation authorizing payment was processed and there was no disagreement over quantity, quality, or contractor compliance with any contract term or condition.



(iii)  In the case of a final invoice for any balance of funds due the Contractor for supplies delivered or services performed, the amount was not subject to further contract settlement actions between the Government and the Contractor.


(5)  The interest penalty shall be as specified in the "Interest" clause.  The interest penalty amount, interest rate and the period for which the interest penalty was computed, will be separately stated by the designated payment office on the check, in accompanying remittance advice, or, in the case of wire transfers, by an appropriate electronic data message accompanying the wire transfer. If the designated billing office failed to notify the Contractor of a defective invoice within the periods prescribed in subparagraph (a)(3) of this clause, then the due date on the corrected invoice will be adjusted by subtracting the number of days taken beyond the prescribed notification of defects period.  Any interest penalty owed the Contractor will be based on this adjusted due date.  Adjustments will be made by the designated payment office for errors in calculating interest penalties, if requested by the Contractor.



(i)  For the sole purpose of computing an interest penalty that might be due the contractor, Government acceptance shall be deemed to have occurred constructively on the 7th day (unless otherwise specified in this contract) after the contractor delivered the supplies or performed the services in accordance with the terms and conditions of the contract, unless there is a disagreement over quantity, quality, or contractor compliance with a contract provision.  In the event that actual acceptance occurs within the constructive acceptance period, the determination of an interest penalty shall be based on the actual date of acceptance.  The constructive acceptance requirement does not, however, compel Government officials to accept supplies or services, perform contract administration functions, or make payment prior to fulfilling their responsibilities.



(ii)  The following periods of time will not be included in the determination of an interest penalty: 




(A)  The period taken to notify the Contractor of defects in invoices submitted to the Government, but this  may not exceed 7 days.




(B)  The period between the defects notice and resubmission of the corrected invoice by the Contractor. 




(C)  Any period of delay caused by incorrect electronic funds transfer (EFT) information, in accordance with the EFT clause of this contract.  



(iii)  Interest penalties will not continue to accrue after the filing of a claim for such penalties under Federal Aviation Administration (FAA) contract disputes resolution procedures.  Interest penalties of less than $1.00 need not be paid.



(iv)  Interest penalties are not required on payment delays due to disagreement between the Government and Contractor over the payment amount or other issues involving contract compliance or on amounts temporarily withheld or retained in accordance with the terms of the contract.  Contract disputes, and any interest that may be payable, will be resolved in accordance with FAA contract disputes resolution procedures.


(6)  An interest penalty shall also be paid automatically by the designated payment office, without request from the contractor, if a discount for prompt payment is taken improperly.  The interest penalty will be calculated as described in subparagraph (a)(5) of this clause on the amount of discount taken for the period beginning with the first day after the end of the discount period through the date when the contractor is paid.

(b)  Contract Financing Payments. 


(1)  For purposes of this clause, contract financing payments mean Government disbursements of monies to a Contractor under a contract clause or other authorization without regard to acceptance of supplies or services by the Government.  Contract financing payments include but are not limited to payments made according to commercial terms and installment payments.  They also include interim vouchers under T&M, labor-hour, and cost reimbursement contracts (regardless of whether goods or services were delivered and received by the Government).


(2)  For contracts that provide for contract financing payments, requests for payment shall be submitted to the designated billing office as specified in this contract or as directed by the Contracting Officer.  Payments shall be made on the 30th day after receipt of a proper payment request by the designated billing office.  In the event that an audit or other review of a specific payment request is required to ensure compliance with the terms and conditions of the contract, the designated payment office is not compelled to make payment by the due date specified.


(3)  Contract financing payments shall not be assessed an interest penalty for payment delays. 

(c)  If this contract contains the Fast Payment Procedures, payments will be made within 15 days after the date of receipt of the invoice.

(End of clause)

3.3.1-25        
Mandatory Information for Electronic Funds Transfer (EFT) Payment - Central Contractor Registration (CCR) (June 2001)

(a) Method of payment.  For any payment to be made after June 1, 2001, the Contractor shall provide EFT information to the CCR database.  Payments by the Federal Aviation Administration (FAA) under this contract, including invoice and contract financing payments, will be made by EFT, except as provided in paragraph (a)(1).  If payment is made by EFT, the FAA may, at its option, also forward the associated payment information by electronic transfer. As used in this clause, the term "EFT" refers to the funds transfer and may also include the information transfer.  

     (1) In the event the FAA is unable to release one or more payments by EFT, the Contractor agrees to either: 

          (i) accept payment by check or some other mutually agreeable method of payment; or 

          (ii) Request the FAA to extend the payment due date until such time as the FAA can make payment by EFT (but see paragraph (d) of this clause).

(b) Mandatory submission of Contractor's EFT information.  

     (1) The Contractor is required, as a condition to any payment under this contract, to provide the Central Contractor Registration (CCR) database with the information required in the CCR to make payment by EFT.  The Contractor may register to the CCR online at www.ccr2000.com, or call the CCR Assistance Center toll free at (888)-227-2423 and request the necessary registration forms.  The Contractor must have a DUNS number to begin registration.  To obtain a DUNS number, call Dun & Bradstreet, Inc. at (800) 234-3867.  In the event that the EFT information changes, the Contractor shall be responsible for providing the updated information to the CCR database.

     (2) If the Contractor has identified multiple payment receiving points (i.e., more than one remittance address and/or EFT information set) in the CCR database, and the Contractor has not notified the FAA of the payment receiving point applicable to this contract, the FAA shall make payment to the first payment receiving point (EFT information set or remittance address as applicable) listed in the CCR database.

(c) Mechanisms for  EFT payment. The FAA may make payment by EFT through either an Automated Clearing House (ACH) subject to the banking laws of the United States or the Federal Reserve Wire Transfer System at the FAA's option. The rules governing Federal payments through the ACH are contained in 31 CFR part 210.

(d) Suspension of payment. 

     (1) Notwithstanding the provisions of any other clause of this contract, the FAA is not required to make any payment under this contract until after the correct EFT payment information from the Contractor has been provided to the CCR database.  No invoice or contract financing request shall be deemed to be valid, as defined by the Prompt Payment Act, until correct EFT information is received into the CCR database.

     (2) Changes made to an existing record in the CCR database will become effective not later than the 30th day after receipt in the CCR database.  However, the Contractor may request that no further payments be made until the changed EFT information is implemented into the CCR database. If such suspension would result in a late payment under the Prompt Payment clause of this contract, the Contractor's request for suspension shall extend the due date for payment by the number of days of the suspension.

(e) Contractor EFT arrangements. The Contractor shall designate a single financial agent capable of receiving and processing the electronic funds transfer using the EFT methods described in paragraph (c) of this clause. The Contractor shall pay all fees and charges for receipt and processing of transfers.

(f) Liability for uncompleted or erroneous transfers. 

     (1) If an uncompleted or erroneous transfer occurs because the FAA failed to use the Contractor-provided EFT information in the CCR database in the correct manner, the FAA remains responsible for 

          (i) making a correct payment, 

          (ii) paying any prompt payment penalty due, and 

          (iii) recovering any erroneously directed funds.

     (2) If an uncompleted or erroneous transfer occurs because Contractor-provided EFT information in the CCR database was incorrect, or was revised within 30 days at the time of FAA release of the EFT payment transaction instruction to the Federal Reserve System, and:

          (i) If the funds are no longer under the control of the payment office, the FAA is deemed to have made payment and the Contractor is responsible for recovery of any erroneously directed funds; or

          (ii) If the funds remain under the control of the payment office, the FAA retains the right to either make payment by mail or suspend the payment in accordance with paragraph (d) of this clause.

(g) EFT and prompt payment. 

     (1) A payment shall be deemed to have been made in a timely manner in accordance with the Prompt Payment clause of this contract if, in the EFT payment transaction instruction given to the Federal Reserve System, the date specified for settlement of the payment is on or before the prompt payment due date, provided the specified payment date is a valid date under the rules of the Federal Reserve System.

     (2) When payment cannot be made by EFT because of incorrect EFT information provided by the Contractor to the CCR database, no interest penalty is due after the date of the uncompleted or erroneous payment transaction, provided that notice of the defective EFT information is issued to the Contractor within 7 days after the FAA is notified of the defective EFT information.

(h) EFT and assignment of claims. If the Contractor assigns the proceeds of this contract as provided for in the Assignment of Claims clause of this contract, the Contractor shall require as a condition of any such assignment, that the assignee shall register in the CCR database and shall be paid by EFT in accordance with the terms of this clause. In all respects, the requirements of this clause shall apply to the assignee as if it were the Contractor. EFT information, which shows the ultimate recipient of the transfer to be other than the Contractor, in the absence of a proper assignment of claims acceptable to the FAA, is incorrect EFT information within the meaning of paragraph (d) of this clause.

(i) Liability for change of EFT information by financial agent. The Contractor agrees that the Contractor's financial agent may notify the FAA of a change to the routing transit number, Contractor account number, or account type. The FAA shall use the changed data in accordance with paragraph (d)(2) of this clause. The Contractor agrees that the information provided by the agent is deemed to be correct information as if it were provided by the Contractor. The Contractor agrees that the agent's notice of changed EFT data is deemed to be a request by the Contractor in accordance with paragraph (d)(2) that no further payments be made until the changed EFT information is implemented by the payment office.  The FAA is not liable for errors resulting from changes to EFT information made by the Contractor's financial agent.

(End of clause)

3.3.1-27        
Invoices for Equipment Delivered (March 1997)

(a)  The contractor shall submit a copy of FAA Form 4500-1, Project Materiel Shipping and Receiving with invoices submitted to the FAA for payment of equipment previously delivered to the FAA.  Further, the contractor's invoice shall indicate the appropriate Contract Line Item number (CLIN) and, when applicable, the sub-CLIN under which each piece of equipment was ordered.

(b)  In addition, for each piece of equipment previously delivered, the contractor shall list the price according to each CLIN or sub-CLIN, and indicate the corresponding Form 4500-1 outgoing number.  

(c)  If the contractor fails to submit the FAA Form 4500-1, or fails to submit the form in the format required by this clause, payment may be delayed.

(End of clause)

3.3.2-1         
FAA Cost Principles (October 1996)

(a)  Federal Aviation Administration (FAA) "Contract Cost Principles" shall be used for: 


(1)  The pricing of contracts, subcontracts, and modifications to contracts and subcontracts whenever cost analysis is performed; and 


(2)  The determination, negotiation, or allowance of costs when required by a contract clause.

(b)  The Contracting Officer shall incorporate the FAA cost principles and procedures in contracts with commercial organizations as the basis for:


(1)  Determining reimbursable costs under 



(i)  Cost-reimbursement contracts and cost-reimbursement subcontracts under these contracts performed by commercial organizations and 



(ii)  The cost-reimbursement portion of time-and-materials contracts except when material is priced on a basis other than at cost;


(2)  Negotiating indirect cost rates, when:



(i)  FAA has division or corporate contract administration responsibilities; 



(ii)  Quick Close-out procedures are used; or



(iii)  Indirect rate caps are negotiated in the contract.


(3)  Proposing, negotiating, or determining costs under terminated contracts;


(4)  Price revision of fixed-price incentive contracts;


(5)  Price redetermination of price redetermination contracts; and


(6)  Pricing changes and other contract modifications.

(c)  When division or corporate contract administration responsibilities rest with another Government agency, the FAA will apply the cost principles of the administering agency for the determination or negotiation of indirect rates not covered by (2)(ii) or (2)(iii) above.

(d)  Upon request, the Contracting Officer will provide a copy of the FAA "Contract Cost Principles."

(End of clause)

3.4.1-9         
Deposit of Assets Instead of Surety Bonds (April 1996)

(a)  If the contractor has deposited assets instead of furnishing sureties for any bond required under this contract and the assets are in the form of checks, or drafts, the Contracting Officer will hold the assets in an account for the contractor's benefit.

(b)  Upon contract completion, the contractor's funds will be returned as soon as possible, unless the Contracting Officer determines that part or all of the account is required to compensate the Federal Aviation Administration for costs it incurs as a result of the contractor's delay, default, or failure to perform.  In such a case, the entire account will be available to compensate the Federal Aviation Administration.

3.4.1-10        
Insurance--Work on a Government Installation (July 1996)

(a)  The Contractor shall, at its own expense, provide and maintain during the entire performance of this contract, at least the kinds and minimum amounts of insurance required in the "Schedule" or elsewhere in the contract.

(b)  Before commencing work under this contract, the Contractor shall certify to the Contracting Officer in writing by letter or certificate of insurance, reflecting the FAA's contract number, that the required insurance has been obtained.  The policies evidencing required insurance shall contain an endorsement to the effect that any cancellation or any material change adversely affecting the Federal Aviation Administration's interest shall not be effective: 

     (1) for such period as the laws of the State in which this contract is to be performed prescribe, or 

     (2) until 30 days after the insurer or the Contractor gives written notice to the Contracting Officer, whichever period is longer. 

(c)  The Contractor shall insert the substance of this clause, including this paragraph (c), in subcontracts under this contract that require work on a Government installation and shall require subcontractors to provide and maintain the insurance required in the "Schedule" or elsewhere in the contract.  The Contractor shall maintain a copy of all subcontractors' proofs of required insurance, and shall make copies (reflecting the FAA's contract number to ensure proper filing of documents) available to the Contracting Officer upon request.

(End of clause)

3.4.1-11        
Insurance--Liability to Third Persons (October 1996)

(a)

               (1)  Except as provided in subparagraph (a)(2) of this clause, the Contractor shall provide and maintain workers' compensation, employer's liability, comprehensive general liability (bodily injury), comprehensive automobile liability (bodily injury and property damage) insurance, and such other insurance as the Contracting Officer may require under this contract.


(2)  The Contractor may, with the approval of the Contracting Officer, maintain a self-insurance program; provided that, with respect to workers' compensation, the Contractor is qualified pursuant to statutory authority.


(3)  All insurance required by this paragraph shall be in a form and amount and for those periods as the Contracting Officer may require or approve and with insurers approved by the Contracting Officer.

(b)  The Contractor agrees to submit for the Contracting Officer's approval, to the extent and in the manner required by the Contracting Officer, any other insurance that is maintained by the Contractor in connection with the performance of this contract and for which the Contractor seeks reimbursement.

(c) The Contractor shall be reimbursed:


(1)  For that portion (i) of the reasonable cost of insurance allocable to this contract, and (ii) required or approved under this clause; and 


(2)  For certain liabilities (and expenses incidental to such liabilities) to third persons not compensated by insurance or otherwise without regard to and as an exception to the limitation of cost or the limitation of funds clause of this contract.  These liabilities must arise out of the performance of this contract, whether or not caused by the negligence of the Contractor or of the Contractor's agents, servants, or employees, and must be represented by final judgments or settlements approved in writing by the Government.  These liabilities are for:



(i)  Loss of or damage to property (other than property owned, occupied, or used by the Contractor, rented to the Contractor, or in the care, custody, or control of the Contractor); or 



(ii)  Death or bodily injury.

(d)  The Government's liability under paragraph (c) of this clause is subject to the availability of appropriated funds at the time a contingency occurs.  Nothing in this contract shall be construed as implying that the Congress will, at a later date, appropriate funds sufficient to meet deficiencies.

(e)  The Contractor shall not be reimbursed for liabilities (and expenses incidental to such liabilities)-


(1)  For which the Contractor is otherwise responsible under the express terms of any clause specified in the "Schedule" or elsewhere in the contract; 


(2)  For which the Contractor has failed to insure or to maintain insurance as required by the Contracting Officer; or 


(3)  That result from willful misconduct or lack of good faith on the part of any of the Contractor's directors, officers, managers, superintendents, or other representatives who have supervision or direction of:



(i)  All or substantially all of the Contractor's business;



(ii)  All or substantially all of the Contractor's operations at any one plant or separate location in which this contract is being performed; or



(iii)  A separate and complete major industrial operation in connection with the performance of this contract.

(f)  The provisions of paragraph (e) of this clause shall not restrict the right of the Contractor to be reimbursed for the cost of insurance maintained by the Contractor in connection with the performance of this contract, other than insurance required in accordance with this clause; provided, that such cost is allowable under the "Allowable Cost and Payment" clause of this contract.

(g)  If any suit or action is filed or any claim is made against the Contractor, the cost and expense of which may be reimbursable to the Contractor under this contract, and the risk of which is then uninsured or is insured for less than the amount claimed, the Contractor shall:


(1)  Immediately notify the Contracting Officer and promptly furnish copies of all pertinent papers received;


(2)  Authorize Government representatives to collaborate with counsel  for the insurance carrier in settling or defending the claim when the amount of the liability claimed exceeds the amount of coverage; and 


(3)  Authorize Government representatives to settle or defend the claim and to represent the Contractor in or to take charge of any litigation, if required by the Government, when the liability is not insured or covered by bond.  The Contractor may, at its own expense, be associated with the Government representatives in any such claim or litigation.

(End of clause)

3.4.1-12        
Insurance (July 1996)

(a)  During the term of this contract and any extension, the contractor shall maintain at its own expense the insurance required by this clause.  Insurance companies shall be acceptable to the Federal Aviation Administration.  Policies shall include all terms and provisions required by the Federal Aviation Administration.

(b)  The contractor shall maintain and furnish evidence of the following insurance, with the stated minimum limits:


(1)  Worker's Compensation and Employer's Liability.  The contractor shall comply with applicable Federal and State workers' compensation and occupational disease statutes.  The contractor shall maintain employer's liability coverage of at least $100,000, except in States with exclusive or monopolistic funds that do not permit worker's compensation to be written by private carriers.


(2)  General Liability.  The contractor shall maintain bodily injury general liability insurance written on a comprehensive form of policy of at least $100,000* per person and $500,000* per occurrence.  Property damage limits, if any, will be set forth elsewhere in the "Schedule."


(3)  Automobile Liability.  If automobiles will be used in connection with performance of this contract, the contractor shall maintain automobile liability insurance written on a comprehensive form of policy with coverage of at least $200,000* per person and $500,000* per occurrence for bodily injury and $20,000* per occurrence for property damage.


(4)  Aircraft Liability.  If aircraft will be used in connection with performance of this contract, the contractor shall maintain aircraft public and passenger liability insurance with coverage of at least $200,000* per person and $500,000* per occurrence for bodily injury other than passenger liability, and $200,000* per occurrence for property damage.  Coverage for passenger liability bodily injury shall be at least $200,000* multiplied by the number of seats or passengers, whichever is greater.


(5)  Watercraft Liability  When watercraft will be used in connection with performing the contract, the contractor shall provide watercraft liability insurance.  Limits shall be at least $1,000,000* per occurrence.  The policy shall include coverage for owned, non-owned and hired watercraft.


(6)  Environmental Impairment Liability.  When the contract may involve hazardous wastes, the contractor shall provide environmental impairment liability insurance with coverage of at least $1,000,000* bodily injury per occurrence and $1,000,000* property damage per occurrence.  Such insurance shall include coverage for the clean up, removal, storage, disposal, transportation, and use of pollutants.  


(7)  Medical Malpractice.  When the contract will involve health care services, the contractor shall maintain medical malpractice liability insurance with coverage of at least $500,000* per occurrence.

(c)  Each policy shall include substantially the following provision:

"It is a condition of this policy that the company furnish written notice to the U.S. Federal Aviation Administration 30 days in advance of the effective date of any reduction in or cancellation of this policy."

(d)  The contractor shall furnish a certificate of insurance or, if required by the Contracting Officer, true copies of liability policies and manually countersigned endorsements of any changes, including the FAA's contract number to ensure proper filing of documents.  Insurance shall be effective, and evidence of acceptable insurance furnished, before beginning performance under this contract.  Evidence of renewal shall be furnished not later than five days before a policy expires.

(e)  The maintenance of insurance coverage as required by this clause is a continuing obligation, and the lapse or termination of insurance coverage without replacement coverage being obtained will be grounds for termination for default.

*Unless modified in the "Schedule"

(End of clause)

3.4.2-3         
Taxes--Foreign Cost-Reimbursement Contracts (April 1996)

(a)  Any tax or duty from which the United States Government is exempt by agreement with the Government of __________________ [insert name of the foreign government], or from which the Contractor or any subcontractor under this contract is exempt under the laws of __________________ [insert name of country], shall not constitute an allowable cost under this contract.

(b)  If the Contractor or subcontractor under this contract obtains a foreign tax credit that reduces its Federal income tax liability under the United States Internal Revenue Code (Title 26, U.S. Code) because of the payment of any tax or duty that was reimbursed under this contract, the amount of the reduction shall be paid or credited at the time of such offset to the Government of the United States as the Contracting Officer directs.

(End of clause)

3.4.2-6         
Taxes--Contracts Performed in U.S. Possessions or Puerto Rico (October 1996)

The term 'local taxes,' as used in the "Federal, State, and Local Taxes - Fixed Price Contract" clause of this contract, includes taxes imposed by a possession of the United States or by Puerto Rico.

(End of clause)

3.4.2-9         
North Carolina State and Local Sales and Use Tax--Construction Contracts (April 1996)

(a)  'Materials,' as used in this clause, means building materials, supplies, fixtures, and equipment that become a part of or are annexed to any building or structure erected, altered, or repaired under this contract.

(b)  If this is a fixed-price contract, the contract price includes North Carolina State and local sales and use taxes to be paid on materials, notwithstanding any other provision of this contract.  If this is a cost-reimbursement contract, any North Carolina State and local sales and use taxes paid by the Contractor on materials shall constitute an allowable cost under this contract.

(c)  At the time specified in paragraph (d) below, the Contractor shall furnish the Contracting Officer certified statements setting forth the cost of the materials purchased from each vendor and the amount of North Carolina State and local sales and use taxes paid.  In the event the Contractor makes several purchases from the same vendor, the certified statement shall indicate the invoice numbers, the inclusive dates of the invoices, the total amount of the invoices, and the North Carolina State and local sales and use taxes paid.  The statement shall also include the cost of any tangible personal property withdrawn from the Contractor's warehouse stock and the amount of North Carolina State and local sales or use tax paid on this property by the Contractor.  Any local sales or use taxes included in the Contractor's statements must be shown separately from the State sales or use taxes.  The Contractor shall furnish any additional information the Commissioner of Revenue of the State of North Carolina may require to substantiate a refund claim for sales or use taxes.  The Contractor shall also obtain and furnish to the Contracting Officer similar certified statements by its subcontractors.

(d)  If this contract is completed before the next October 1, the certified statements to be furnished pursuant to paragraph (c) above shall be submitted within 60 days after completion.  If this contract is not completed before the next October 1, the certified statements shall be submitted on or before November 30 of each year and shall cover taxes paid during the 12-month period that ended the preceding September 30.

(e)  The certified statements to be furnished pursuant to paragraph (c) above shall be in the following form:

I hereby certify that during the period __________ to _________ [insert dates], _________ [insert name of Contractor or subcontractor] paid North Carolina State and local sales and use taxes aggregating $ ______ (State) and $ _____ (local), with respect to building materials, supplies, fixtures, and equipment that have become a part of or annexed to a building or structure erected, altered, or repaired by .  __________ [insert name of Contractor or subcontractor] for the United States of America, and that the vendors from whom the property was purchased, the dates and numbers of the invoices covering the purchases, the total amount of the invoices of each vendor, the North Carolina State and local sales and use taxes paid on the property (shown separately), and the cost of property withdrawn from warehouse stock and North Carolina State and local sales or use taxes paid on this property are as set forth in the attachments.

(End of clause)

3.5-1           
Authorization and Consent (April 1996)

(a)  The Government authorizes and consents to all use and manufacture, in performing this contract or any subcontract at any tier, of any invention described in and covered by a United States patent

     (1)  Embodied in the structure or composition of any article the delivery of which is accepted by the Government under this contract or 

     (2)  Used in machinery, tools, or methods whose use necessarily results from compliance by the Contractor or a subcontractor with 

          (i)  Specifications or written provisions forming a part of this contract or 

          (ii)  Specific written instructions given by the Contracting Officer directing the manner of performance.  The entire liability to the Government for infringement of a patent of the United States may be determined solely by the provisions of the "Indemnity" clause, if any, included in this contract or any subcontract hereunder (including any lower-tier subcontract), and the Government assumes liability for all other infringement to the extent of the authorization and consent hereinabove granted.

(b)  The Contractor agrees to include, and require inclusion of, this clause, suitably modified to identify the parties, in all subcontracts at any tier for supplies or services (including construction, architect-engineer services, and materials, supplies, models, samples, and design or testing services.  However, omission of this clause from any subcontract does not affect this authorization and consent.)

(End of clause)

3.5-2           
Notice and Assistance Regarding Patent and Copyright Infringement (April 1996)

(a)  The Contractor shall report to the Contracting Officer, promptly and in reasonable written detail, each notice or claim of patent or copyright infringement based on the performance of this contract of which the Contractor has knowledge.

(b)  In the event of any claim or suit against the Government on account of any alleged patent or copyright infringement arising out of the performance of this contract or out of the use of any supplies furnished or work or services performed under this contract, the Contractor shall furnish to the Government, when requested by the Contracting Officer, all evidence and information in possession of the Contractor pertaining to such suit or claim.  Such evidence and information may be furnished at the expense of the Government except where the Contractor has agreed to indemnify the Government.

(c)  The Contractor agrees to include, and require inclusion of, this clause in all subcontracts at any tier for supplies or services (including construction and architect-engineer subcontracts and those for material, supplies, models, samples, or design or testing services).

(End of clause)

3.5-3           
Patent Indemnity (April 1996)

(a)  The Contractor shall indemnify the Government and its officers, agents, and employees against liability, including costs, for infringement of any United States patent (except a patent issued upon an application that is now or may hereafter be withheld from issue pursuant to a Secrecy Order under 35 U.S.C. 181) arising out of the manufacture or delivery of supplies, the performance of services, or the construction, alteration, modification, or repair of real property (hereinafter referred to as construction work) under this contract, or out of the use or disposal by or for the account of the Government of such supplies or construction work.

(b)  This indemnity shall not apply unless the Contractor shall have been informed as soon as practicable by the Government of the suit or action alleging such infringement and shall have been given such opportunity as is afforded by applicable laws, rules, or regulations to participate in its defense.  Further, this indemnity shall not apply to 

     (1)  An infringement resulting from compliance with specific written instructions of the Contracting Officer directing a change in the supplies to be delivered or in the materials or equipment to be used, or directing a manner of performance of the contract not normally used by the Contractor, 

     (2)  An infringement resulting from addition to or change in supplies or components furnished or construction work performed that was made subsequent to delivery or performance, or 

     (3)  A claimed infringement that is unreasonably settled without the consent of the Contractor, unless required by final decree of a court of competent jurisdiction.

(End of clause)

3.5-3/alt2      
Patent Indemnity Alternate II (April 1996)

The following paragraph (c) is added to the clause:

(c)  This patent indemnification shall cover the following items:__________  [List and/or identify the items to be included under this indemnity]

3.5-4           
Patent Indemnity--Construction Contracts (April 1996)

Except as otherwise provided, the Contractor agrees to indemnify the Government and its officers, agents, and employees against liability, including costs and expenses, for infringement upon any United States patent (except a patent issued upon an application that is now or may hereafter be withheld from issue pursuant to a Secrecy Order under 35 U.S.C. 181) arising out of performing this contract or out of the use or disposal by or for the account of the Government of supplies furnished or work performed under this contract.

(End of clause)

3.5-7           
Patents--Notice of Government Licensee (April 1996)

The Government is obligated to pay a royalty applicable to the proposed acquisition because of a license agreement between the Government and the patent owner.  The patent number is 


___________________________________ [Contracting Officer fill in]


___________________________________ [Contracting Officer fill in]

If the offeror is the owner of, or a licensee under, the patent, indicate below:

                     (  ) Owner (  ) Licensee

If an offeror does not indicate that it is the owner or a licensee of the patent, its offer will be evaluated by adding thereto an amount equal to the royalty.

(End of clause)

3.5-10          
Patent Rights--Retention by the Contractor (Short Form) (October 1996)

(a)  Definitions.


(1)  "Invention" means any invention or discovery which is or may be patentable or otherwise protectable under title 35 of the United States Code, or any novel variety of plant which is or may be protected under the Plant Variety Protection Act (7 U.S.C. 2321, et seq.).


(2)  "Made" when used in relation to any invention means the conception of first actual reduction to practice of such invention.


(3)  "Nonprofit organization" means a university or other institution of higher education or an organization of the type described in section 501(c)(3) of the Internal Revenue Code of 1954 (26 U.S.C. 501(c)) and exempt from taxation under section 501(a) of the Internal Revenue Code (26 U.S.C. 501(a)) or any nonprofit scientific or educational organization qualified under a state nonprofit organization statute.


(4)  "Practical application" means to manufacture, in the case of a composition of product; to practice, in the case of a process or method, or to operate, in the case of a machine or system; and, in each case, under such conditions as to establish that the invention is being utilized and that its benefits are, to the extent permitted by law or Government regulations, available to the public on reasonable terms.


(5)  "Small business firm" means a small business concern as defined  in the Federal Aviation Administration (FAA) Acquisition Management System.  For the purpose of this clause, the size standards for small business concerns involved in Government procurement and subcontracting at 13 CFR 121.3-8 and 13 CFR 121.3-12, respectively, will be used.


(6)  "Subject invention" means any invention of the contractor conceived or first actually reduced to practice in the performance of work under this contract, provided that in the case of a variety of plant, the date of determination (as defined in section 41(d) of the Plant Variety Protection Act, 7 U.S.C. 2401(d)) must also occur during the period of contract performance.

(b)  Allocation of principal rights. The Contractor may retain the entire right, title, and interest throughout the world to each subject invention subject to the provisions of this clause and 35 U.S.C. 203.  With respect to any subject invention in which the Contractor retains title, the Federal Government shall have a nonexclusive, nontransferable, irrevocable, paid-up license to practice or have practiced for or on behalf of the United States the subject invention throughout the world.

(c)  Invention disclosure, election of title, and filing of patent application by contractor. 


(1)  The Contractor will disclose each subject invention to the Federal agency within 2 months after the inventor discloses it in writing to Contractor personnel responsible for patent matters.  The disclosure to the agency shall be in the form of a written report and shall identify the contract under which the invention was made and the inventor(s).  It shall be sufficiently complete in technical detail to convey a clear understanding to the extent known at the time of the disclosure, of the nature, purpose, operation, and the physical, chemical, biological or electrical characteristics of the invention.  The disclosure shall also identify any publication, on sale or public use of the invention and whether a manuscript describing the invention has been submitted for publication and, if so, whether it has been accepted for publication at the time of disclosure.  In addition, after disclosure to the agency, the contractor will promptly notify the agency of the acceptance of any manuscript describing the invention for publication, or of any on sale or public use planned by the Contractor.


(2)  The Contractor will elect in writing whether or not to retain title to any such invention by notifying the Federal agency within 2 years of disclosure to the Federal agency.  However, in any case where publication, on sale or public use has initiated the 1 year statutory period wherein valid patent protection can still be obtained in the United States, the period for election of title may be shortened by the agency to a date that is no more than 60 days prior to the end of the statutory period.


(3)  The Contractor will file its initial patent application on a subject invention to which it elects to retain title within 1 year after election of title, or, if earlier, prior to the end of any statutory period wherein valid patent protection can be obtained in the United States after a publication, on sale, or public use.  The Contractor will file patent applications in additional countries or international patent offices within either 10 months of the corresponding initial patent application or 6 months from the date permission is granted by the Commissioner of Patents and Trademarks to file foreign patent applications where such filing has been prohibited by a Secrecy Order.


(4)  Requests for extension of the time for disclosure election, and filing under subparagraphs (c) (1), (2), and (3) of this clause may, at the discretion of the agency, be granted.

(d)  Conditions when the Government may obtain title.  The Contractor will convey to the Federal agency, upon written request, title to any subject invention-


(1)  If the Contractor fails to disclose or elect title to the subject invention within the times specified in paragraph (c) of this clause, or elects not to retain title; provided, that the agency may only request title within 60 days after learning of the failure of the Contractor to disclose or elect within the specified times.


(2)  In those countries in which the Contractor fails to file patent applications within the times specified in paragraph (c) of this clause; provided, however, that if the Contractor has filed a patent application in a country after the times specified in paragraph (c) of this clause, but prior to its receipt of the written request of the Federal agency, the Contractor may continue to retain title in that country.


(3)  In any country in which the Contractor decides not to continue the prosecution of any application for, to pay the maintenance fees on, or defend in reexamination or opposition proceeding on, a patent on a subject invention.

(e)  Minimum rights to Contractor and protection of the Contractor right to file. 


(1)  The Contractor will retain a nonexclusive royalty-free license throughout the world in each subject invention to which the Government obtains title, except if the Contractor fails to disclose the invention within the times specified in paragraph (c) of this clause.  The Contractor's license extends to its domestic subsidiary and affiliates, if any, within the corporate structure of which the Contractor is a party and includes the right to grant sublicenses of the same scope to the extent the Contractor was legally obligated to do so at the time the contract was awarded.  The license is transferable only with the approval of the Federal Agency, except when transferred to the successor of that part of the Contractor's business to which the invention pertains.


(2)  The Contractor's domestic license may be revoked or modified by the funding Federal agency to the extent necessary to achieve expeditious practical application of subject invention pursuant to an application for an exclusive license submitted in accordance with applicable provisions at 37 CFR part 404 and agency licensing regulations (if any).  This license will not be revoked in that field of use or the geographical areas in which the Contractor has achieved practical application and continues to make the benefits of the invention reasonably accessible to the public.  The license in any foreign country may be revoked or modified at the discretion of the funding Federal agency to the extent the Contractor, its licensees, or the domestic subsidiaries or affiliates have failed to achieve practical application in that foreign country.


(3)  Before revocation or modification of the license, the funding Federal agency will furnish the Contractor a written notice of its intention to revoke or modify the license, and the Contractor will be allowed 30 days (or such other time as may be authorized by the funding Federal agency for good cause shown by the Contractor) after the notice to show cause why the license should not be revoked or modified.  The Contractor has the right to appeal, in accordance with applicable regulations in 37 CFR part 404 and agency regulations, if any, concerning the licensing revocation of modification of the license.

(f)  Contractor action to protect the Government's interest.  


(1) The Contractor agrees to execute or to have executed and promptly deliver to the Federal agency all instruments necessary to (i) establish or confirm the rights the Government has throughout the world in those subject inventions to which the Contractor elects to retain title, and (ii) convey title to the Federal agency when requested under paragraph (d) of this clause and to enable the Government to obtain patent protection throughout the world in that subject invention.


(2)  The Contractor agrees to require, by written agreement, its employees, other than clerical and nontechnical employees, to disclose promptly in writing to personnel identified as responsible for the administration of patent matters and in a format suggested by the Contractor each subject invention made under contract in order that the Contractor can comply with the disclosure provisions of paragraph (c) of this clause, and to execute all papers necessary to file patent applications on subject inventions and to establish the Government's rights in the subject inventions.  This disclosure format should require, as a minimum, the information required by subparagraph (c)(1) of this clause.  The Contractor may instruct such employees, through employee agreements or other suitable educational programs, on the importance of reporting inventions in sufficient time to permit the filing of patent applications prior to U.S. or foreign statutory bars.


(3)  The Contractor will notify the Federal agency of any decisions not to continue the prosecution of a patent application, pay maintenance fees, or defend in a reexamination or opposition proceeding on a patent, in any country, not less than 30 days before the expiration of the response period required by the relevant patent office.


(4)  The Contractor agrees to include, within the specification of any United States patent application and any patent issuing thereon covering a subject invention, the following statement,  "The invention was made with Government support under (identify the contract) awarded by (identify the Federal agency).  The Government has certain rights in the invention."

(g)  Subcontracts. 


(1)  The Contractor will include this clause, suitably modified to identify the parties, in all subcontracts, regardless of tier, for experimental, developmental, or research work to be performed by a small business firm or  domestic nonprofit organization.  The subcontractor will retain all rights provided for the Contractor in this clause, and the Contractor will not, as part of the consideration for awarding the subcontract, obtain rights in the subcontractor's subject inventions.


(2)  The Contractor will include in all other subcontracts, regardless of tier, for experimental, developmental, or research work the patent rights clause required to adequately protect the Government's interests consistent with section 3.5 of the FAA Acquisition Management System.


(3)  In the case of subcontracts, at any tier, the agency, subcontractor, and the Contractor agree that the mutual obligations of the parties created by this clause constitute a contract between the subcontractor and the Federal agency with respect to the matters covered by the clause; provided, however, that nothing in this paragraph is intended to confer any jurisdiction under the FAA disputes resolution process, or any board or judicial proceeding, in connection with proceedings under paragraph (j) of this clause.

(h)  Reporting on utilization of subject inventions.  The Contractor agrees to submit, on request, periodic reports no more frequently than annually on the utilization of a subject invention or on efforts at obtaining such utilization that are being made by the Contractor or its licensees or assignees.  Such reports may include information regarding the status of development, date of first commercial sale or use, gross royalties received by the Contractor, and such other data and information as the  agency may reasonably specify.  The Contractor also agrees to provide additional reports as may be requested by the agency in connection with any march-in proceeding undertaken by the agency in accordance with paragraph (j) of this clause.  As required by 35 U.S.C. 202(c)(5), the agency agrees it will not disclose such information to persons outside the Government without permission of the Contractor.

(i)  Preference for United States industry.  Notwithstanding any other provision of this clause, the Contractor agrees that neither it nor any assignee will grant to any person the exclusive right to use or sell any subject invention in the United States unless such person agrees that any product embodying the subject invention or produced through the use of the subject invention will be manufactured substantially in the United States.  However, in individual cases, the requirement for such an agreement may be waived by the Federal agency upon a showing by the Contractor or its assignee that reasonable but unsuccessful efforts have been made to grant licenses on similar terms to potential licensees that would be likely to manufacture substantially in the United States or that under the circumstances domestic manufacture is not commercially feasible.

(j)  March-in rights.  The Contractor agrees that, with respect to any subject invention in which it has acquired title, the Federal agency has the right in accordance with the procedures in 37 CFR 401.6 and any supplemental regulations of the agency to require the Contractor, an assignee or exclusive licensee of a subject invention to grant a nonexclusive, partially exclusive, or exclusive license in any field of use to a responsible applicant or applicants, upon terms that are reasonable under the circumstances, and if the Contractor, assignee, or exclusive licensee refuses such a request the Federal agency has the right to grant such a license itself if the Federal agency determines that--


(1)  Such action is necessary because the Contractor or assignee has not taken, or is not expected to take within a reasonable time, effective steps to achieve practical application of the subject invention in such field of use;


(2)  Such action is necessary to alleviate health or safety needs which are not reasonably satisfied by the Contractor, assignee, or their licensees;


(3)  Such action is necessary to meet requirements for public use specified by Federal regulations and such requirements are not reasonably satisfied by the Contractor, assignee, or licensees;


(4)  Such action is necessary because the agreement required by paragraph (i) of this clause has not been obtained or waived or because a licensee of the exclusive right to use or sell any subject invention in the United States is in breach of such agreement.

(k)  Special provisions for contracts with nonprofit organizations.  If the Contractor is a nonprofit organization, it agrees that--


(1)  Rights to a subject invention in the United States may not be assigned without the approval of the Federal agency, except where such assignment is made to an organization which has as one of its primary functions the management of inventions, provided that such assignee will be subject to the same provisions as the Contractor;


(2)  The Contractor will share royalties collected on a subject invention with the inventor, including Federal employee co-inventors (when the agency deems it appropriate) when the subject invention is assigned in accordance with 35 U.S.C. 202(e) and 37 CFR 401.10;


(3)  The balance of any royalties or income earned by the Contractor with respect to subject inventions, after payment of expenses (including payments to inventors) incidental to the administration of subject inventions will be utilized for the support of scientific research or education; and


(4)  It will make efforts that are reasonable under the circumstances to attract licensees of subject inventions that are small business firms, and that it will give a preference to a small business firm when licensing a subject invention if the Contractor determines that the small business firm has a plan or proposal for marketing the invention which, if executed, is equally as likely to bring the invention to practical application as any plans or proposals from applicants that are not small business firms; provided, that the Contractor is also satisfied that the small business firm has the capability and resources to carry out its plan or proposal.  The decision whether to give a preference in any specific case will be at the discretion of the contractor.  However, the Contractor agrees that the Secretary of Commerce may review the Contractor's licensing program and decisions regarding small business applicants, and the Contractor will negotiate changes to its licensing policies, procedures, or practices with the Secretary of Commerce when the Secretary's review discloses that the Contractor could take reasonable steps to more effectively implement the requirements of this subparagraph (k)(4).

(End of clause)

3.5-11          
Patent Rights--Retention by the Contractor (Long Form) (October 1996)

(a)  Definitions.


(1)  "Invention" means any invention or discovery which is or may be patentable or otherwise protectable under title 35 of the United States Code or any novel variety of plant that is or may be protectable under the Plant Variety Protection Act (7 U.S.C. 2321 et seq.).


(2)  "Made" when used in relation to any invention means the conception or first actual reduction to practice of such invention.


(3)  "Nonprofit organization" means a domestic university or other institution of higher education or an organization of the type described in section 501(c)(3) of the Internal Revenue Code of 1954 (26 U.S.C. 501(c)) and exempt from taxation under section 501(a) of the Internal Revenue Code (26 U.S.C. 501(a)) or any nonprofit scientific or educational organization qualified under a state nonprofit organization statute.


(4)  "Practical application" means to manufacture in the case of a composition or product, to practice in the case of a process or method, or to operate in the case of a machine or system; and, in each case, under such conditions as to establish that the invention is being utilized and that its benefits are, to the extent permitted by law or Government regulations, available to the public on reasonable terms.


(5)  "Small business firm" means a small business concern as defined in the Federal Aviation Administration (FAA) Acquisition Management System.  For the purpose of this clause, the size standards for small business concerns involved in Government procurement and subcontracting at 13 CFR 121.3-8 and 13 CFR 121.3-12, respectively, will be used.


(6)  "Subject invention" means any invention of the Contractor conceived or first actually reduced to practice in the performance of work under this contract; provided, that in the case of a variety of plant, the date of determination (as defined in section 41(d) of the Plant Variety Protection Act, 7 U.S.C. 2401(d)) must also occur during the period of contract performance.

(b)  Allocation of principal rights.  The Contractor may elect to retain the entire right, title, and interest throughout the world to each subject invention subject to the provisions of this clause and 35 U.S.C. 203.  With respect to any subject invention in which the Contractor elects to retain title, the Federal Government shall have a nonexclusive, nontransferable, irrevocable, paid-up license to practice or have practiced for or on behalf of the United States the subject invention throughout the world.

(c)  Invention disclosure, election of title, and filing of patent applications by Contractor. 


(1)  The Contractor shall disclose each subject invention to the Contracting Officer within 2 months after the inventor discloses it in writing to Contractor personnel responsible for patent matters or within 6 months after the Contractor becomes aware that a subject invention has been made, whichever is earlier.  The disclosure to the Contracting Officer shall be in the form of a written report and shall identify the contract under which the invention was made and the inventor(s).  It may be sufficiently complete in technical detail to convey a clear understanding, to the extent known at the time of the disclosure, of the nature, purpose, operation, and physical, chemical, biological, or electrical characteristics of the invention.  The disclosure may also identify any publication, on sale, or public use of the invention and whether a manuscript describing the invention has been submitted for publication and, if so, whether it has been accepted for publication at the time of disclosure.  In addition, after disclosure to the Contracting Officer, the Contractor shall promptly notify the Contracting Officer of the acceptance of any manuscript describing the invention for publication or of any on sale or public use planned by the Contractor.


(2)  The Contractor shall elect in writing whether or not to retain title to any such invention by notifying the Federal agency at the time of disclosure or within 8 months of disclosure, as to those countries (including the United States) in which the Contractor will retain title; provided, that in any case where publication, on sale, or public use has initiated the 1-year statutory period wherein valid patent protection can still be obtained in the United States, the period of election of title may be shortened by the agency to a date that is no more than 60 days prior to the end of the statutory period.


(3)  The Contractor shall file its initial patent application on an elected invention within 1 year after election or, if earlier, prior to the end of any statutory period wherein valid patent protection can be obtained in the United States after a publication, on sale, or public use.  The Contractor shall file patent applications in additional countries (including the European Patent Office and under the Patent Cooperation Treaty) within either 10 months of the corresponding initial patent application or 6 months from the date permission is granted by the Commissioner of Patents and Trademarks to file foreign patent applications where such filing has been prohibited by a Secrecy Order.


(4)  Requests for extension of the time for disclosure to the Contracting Officer, election, and filing may, at the discretion of the funding Federal agency, be granted, and will normally be granted unless the Contracting Officer has reason to believe that a particular extension would prejudice the Government's interest.

(d)  Conditions when the Government may obtain title.  The Contractor shall convey to the Federal agency, upon written request, title to any subject invention-


(1)  If the Contractor elects not to retain title to a subject invention;


(2)  If the Contractor fails to disclose or elect the subject invention within the times specified in paragraph (c) above (the agency may only request title within 60 days after learning of the Contractor's failure to report or elect within the specified times);


(3)  In those countries in which the Contractor fails to file patent applications within the times specified in paragraph ( ) above; provided, however, that if the Contractor has filed a patent application in a country after the times specified in paragraph (c) above, but prior to its receipt of the written request of the Federal agency, the Contractor may continue to retain title in that country; or


(4)  In any country in which the Contractor decides not to continue the prosecution of any application for, to pay the maintenance fees on, or defend in reexamination or opposition proceeding on, a patent on a subject invention.

(e)  Minimum rights to Contractor. 


(1)  The Contractor shall retain a nonexclusive, royalty-free license throughout the world in each subject invention to which the Government obtains title except if the Contractor fails to disclose the subject invention within the times specified in paragraph (c) above.  The Contractor's license extends to its domestic subsidiaries and affiliates, if any, within the corporate structure of which the Contractor is a part and includes the right to grant sublicenses of the same scope to the extent the Contractor was legally obligated to do so at the time the contract was awarded.  The license is transferable only with the approval of the funding Federal agency except when transferred to the successor of that part of the Contractor's business to which the invention pertains.


(2)  The Contractor's domestic license may be revoked or modified by the funding Federal agency to the extent necessary to achieve expeditious practical application of the subject invention pursuant to an application for an exclusive license submitted in accordance with applicable Federal licensing provisions and agency licensing regulations (if any).  This license shall not be revoked in that field of use or the geographical areas in which the Contractor has achieved practical application and continues to make the benefits of the invention reasonably accessible to the public.  The license in any foreign country may be revoked or modified at the discretion of the funding Federal agency to the extent the Contractor, its licensees, or its domestic subsidiaries or affiliates have failed to achieve practical application in that foreign country.


(3)  Before revocation or modification of the license, the funding Federal agency shall furnish the Contractor a written notice of its intention to revoke or modify the license, and the Contractor shall be allowed 30 days (or such other time as may be authorized by the funding Federal agency for good cause shown by the Contractor) after the notice to show cause why the license should not be revoked or modified.  The Contractor has the right to appeal, in accordance with applicable agency licensing regulations and 37 CFR 404 concerning the licensing of Government-owned inventions, any decision concerning the revocation or modification of its license.

(f)  Contractor action to protect the Government's interest.


(1)  The Contractor agrees to execute or to have executed and promptly deliver to the Federal agency all instruments necessary to 



(i)  Establish or confirm the rights the Government has throughout the world in those subject inventions to which the Contractor elects to retain title, and 



(ii)  Convey title to the Federal agency when requested under paragraph (d) above and subparagraph (n)(2) below, and to enable the Government to obtain patent protection throughout the world in that subject invention.


(2)  The Contractor agrees to require, by written agreement, its employees, other than clerical and nontechnical employees, to disclose promptly in writing to personnel identified as responsible for the administration of patent matters and in a format suggested by the Contractor each subject invention made under contract in order that the Contractor can comply with the disclosure provisions of paragraph (c) above, and to execute all papers necessary to file patent applications on subject inventions and to establish the Government's rights in the subject inventions.  This disclosure format should require, as a minimum, the information required by subparagraph (c)(1) above.  The Contractor shall instruct such employees through employee agreements or other suitable educational programs on the importance of reporting inventions in sufficient time to permit the filing of patent applications prior to U.S. or foreign statutory bars.  


(3)  The Contractor shall notify the Federal agency of any decision not to continue the prosecution of a patent application, pay maintenance fees, or defend in a reexamination or opposition proceeding on a patent, in any country, not less than 30 days before the expiration of the response period required by the relevant patent office.


(4)  The Contractor agrees to include, within the specification of any United States patent application and any patent issuing thereon covering a subject invention, the following statement:  "This invention was made with Government support under ______________ (identify the contract) awarded by ________________ (identify the Federal agency).  The Government has certain rights in this invention.'


(5)  The Contractor shall establish and maintain active and effective procedures to assure that subject inventions are promptly identified and disclosed to Contractor personnel responsible for patent matters within 6 months of conception and/or first actual reduction to practice, whichever occurs first in performance of work under this contract.  These procedures shall include the maintenance of laboratory notebooks or equivalent records and other records as are reasonably necessary to document the conception and/or the first actual reduction to practice of subject inventions, and records that show that the procedures for identifying and disclosing the inventions are followed.  Upon request, the Contractor may furnish the Contracting Officer a description of such procedures for evaluation and for determination as to their effectiveness.


(6)  The Contractor agrees, when licensing a subject invention, to arrange to avoid royalty charges on acquisitions involving Government funds, including funds derived through Military Assistance Program of the Government or otherwise derived through the Government, to refund any amounts received as royalty charges on the subject invention in acquisitions for, or on behalf of, the Government, and to provide for such refund in any instrument transferring rights in the invention to any party.


(7) The Contractor shall furnish the Contracting Officer the following:



(i)  Interim reports every 12 months (or such longer period as may be specified by the Contracting Officer) from the date of the contract, listing subject inventions during that period and certifying that all subject inventions have been disclosed or that there are no such inventions.



(ii)  A final report, within 3 months after completion of the contracted work, listing all subject inventions or certifying that there were no such inventions, and listing all subcontracts at any tier containing a patent rights clause or certifying that there were no such subcontracts.


(8)  The Contractor shall promptly notify the Contracting Officer in writing upon the award of any subcontract at any tier containing a patent rights clause by identifying the subcontractor, the applicable patent rights clause, the work to be performed under the subcontract, and the dates of award and estimated completion.  Upon request of the Contracting Officer, the Contractor may furnish a copy of such subcontract, and no more frequently than annually, a listing of the subcontracts that have been awarded.


(9)  In the event of a refusal by a prospective subcontractor to accept one of the clauses in subparagraph (g)(1) or (2) below, the Contractor (i) shall promptly submit a written notice to the Contracting Officer setting forth the subcontractor's reasons for such refusal and other pertinent information that may expedite disposition of the matter and (ii) may not proceed with such subcontracting without the written authorization of the Contracting Officer.


(10)  The Contractor shall provide, upon request, the filing date, serial number and title, a copy of the patent application (including an English-language version if filed in a language other than English), and patent number and issue date for any subject invention for which the Contractor has retained title.


(11)  Upon request, the Contractor shall furnish the Government an irrevocable power to inspect and make copies of the patent application file.

(g)  Subcontracts. 


(1)  The Contractor shall include the clause at 3.5-10, suitably modified to identify the parties, in all subcontracts, regardless of tier, for experimental, developmental, or research work to be performed by a small business firm or nonprofit organization.  The subcontractor may retain all rights provided for the Contractor in this clause, and the Contractor shall not, as part of the consideration for awarding the subcontract, obtain rights in the subcontractor's subject inventions.


(2)  The Contractor shall include this clause (3.5-11) in all other subcontracts, regardless of tier, for experimental, developmental, or research work.


(3)  In the case of subcontracts, at any tier, when the prime award with the Federal agency was a contract (but not a grant or cooperative agreement), the agency, subcontractor, and the Contractor agree that the mutual obligations of the parties created by this clause constitute a contract between the subcontractor and the Federal agency with respect to those matters covered by this clause.

(h)  Reporting utilization of subject inventions.  The Contractor agrees to submit on request periodic reports no more frequently than annually on the utilization of a subject invention or on efforts at obtaining such utilization that are being made by the Contractor or its licensees or assignees.  Such reports may include information regarding the status of development, date of first commercial sale or use, gross royalties received by the Contractor, and such other data and information as the agency may reasonably specify.  The Contractor also agrees to provide additional reports as may be requested by the agency in connection with any march-in proceedings undertaken by the agency in accordance with paragraph (j) of this clause.  To the extent data or information supplied under this paragraph is considered by the Contractor, its licensee or assignee to be privileged and confidential and is so marked, the agency agrees that, to the extent permitted by law, it may not disclose such information to persons outside the Government.

(i)  Preference for United States industry.  Notwithstanding any other provision of this clause, the Contractor agrees that neither it nor any assignee will grant to any person the exclusive right to use or sell any subject invention in the United States unless such person agrees that any products embodying the subject invention will be manufactured substantially in the United States.  However, in individual cases, the requirement for such an agreement may be waived by the Federal agency upon a showing by the Contractor or its assignee that reasonable but unsuccessful efforts have been made to grant licenses on similar terms to potential licensees that would be likely to manufacture substantially in the United States or that under the circumstances domestic manufacture is not commercially feasible.

(j)  March-in rights.  The Contractor agrees that with respect to any subject invention in which it has acquired title, the Federal agency has the right to require the Contractor, an assignee, or exclusive licensee of a subject invention to grant a nonexclusive, partially exclusive, or exclusive license in any field of use to a responsible applicant or applicants, upon terms that are reasonable under the circumstances, and if the Contractor, assignee, or exclusive licensee refuses such a request, the Federal agency has the right to grant such a license itself if the Federal agency determines that--


(1)  Such action is necessary because the Contractor or assignee has not taken, or is not expected to take within a reasonable time, effective steps to achieve practical application of the subject invention in such field of use;


(2)  Such action is necessary to alleviate health or safety needs which are not reasonably satisfied by the Contractor, assignee, or their licensees;


(3)  Such action is necessary to meet requirements for public use specified by Federal regulations and such requirements are not reasonably satisfied by the Contractor, assignee, or licensees,


(4)  Such action is necessary because the agreement required by paragraph (i) of this clause has not been obtained or waived or because a licensee of the exclusive right to use or sell any subject invention in the United States is in breach of such agreement.

(k)  Special provisions for contracts with nonprofit organizations.  

(l)  Communications.  

(m)  Other inventions.  Nothing contained in this clause may be deemed to grant to the Government any rights with respect to any invention other than a subject invention.

(n)  Examination of records relating to inventions. 


(1)  The Contracting Officer or any authorized representative shall, until 3 years after final payment under this contract, have the right to examine any books (including laboratory notebooks), records, and documents of the Contractor relating to the conception or first reduction to practice of inventions in the same field of technology as the work under this contract to determine whether--



(i)  Any such inventions are subject inventions; 



(ii)  The Contractor has established and maintains the procedures required by subparagraphs (f)(2) and (f)(3) of this clause;



(iii)  The Contractor and its inventors have complied with the procedures.


(2)  If the Contracting Officer determines that an inventor has not disclosed a subject invention to the Contractor in accordance with the procedures required by subparagraph (f)(5) of this clause, the Contracting Officer may, within 60 days after the determination, request title in accordance with subparagraphs (d)(2) and (d)(3) of this clause.  However, if the Contractor establishes that the failure to disclose did not result from the Contractor's fault or negligence, the Contracting Officer may not request title.


(3)  If the Contracting Officer learns of an unreported Contractor invention which the Contracting Officer believes may be a subject invention, the Contractor may be required to disclose the invention to the agency for a determination of ownership rights.


(4)  Any examination of records under this paragraph may be subject to appropriate conditions to protect the confidentiality of the information involved.

(o)  Withholding of payment (this paragraph does not apply to subcontracts). 


(1)  Any time before final payment under this contract, the Contracting Officer may, in the Government's interest, withhold payment until a reserve not exceeding $50,000 or 5 percent of the amount of the contract, whichever is less, may have been set aside if, in the Contracting Officer's opinion, the Contractor fails to--



(i)  Establish, maintain, and follow effective procedures for identifying and disclosing subject inventions pursuant to subparagraph (f)(5) above;



(ii)  Disclose any subject invention pursuant to subparagraph (c)(1) above;



(iii)  Deliver acceptable interim reports pursuant to subdivision (f)(7)(i) above; or



(iv)  Provide the information regarding subcontracts pursuant to subparagraph (f)(8) of this clause.


(2)  Such reserve or balance may be withheld until the Contracting Officer has determined that the Contractor has rectified whatever deficiencies exist and has delivered all reports, disclosures, and other information required by this clause.


(3)  Final payment under this contract shall not be made before the Contractor delivers to the Contracting Officer all disclosures of subject inventions required by subparagraph (c)(1) above, an acceptable final report pursuant to subdivision (f)(7)(ii) above, and all past due confirmatory instruments.


(4)  The Contracting Officer may decrease or increase the sums withheld up to the maximum authorized above.  No amount may be withheld under this paragraph while the amount specified by this paragraph is being withheld under other provisions of the contract.  The withholding of any amount or the subsequent payment thereof may not be construed as a waiver of any Government right.

(End of clause)

3.5-12          
Patent Rights--Acquisition by the Government (October 1996)

(a) Definitions.


(1)  "Invention," as used in this clause, means any invention or discovery which is or may be patentable or otherwise protectable under title 35 of the United States Code or any novel variety of plant that is or may be protectable under the Plant Variety Protection Act (7 U.S.C. 2321, et seq.).   


(2)  "Subject invention," as used in this clause, means any invention of the Contractor conceived or first actually reduced to practice in the performance of work under this contract; provided, that in the case of a variety of plant, the date of determination (as defined in section 41(d) of the Plant Variety Protection Act, 7 U.S.C. 2401(d)) must also occur during the period of contract performance.


(3)  "Practical application," as used in this clause, means to manufacture, in the case of a composition or product; to practice, in the case of a process or method; or to operate, in the case of a machine or system; and, in each case, under such conditions as to establish that the invention is being utilized and that its benefits are, to the extent permitted by law or Government regulations, available to the public on reasonable terms.

(b)  Allocations of principal rights.  


(1)  Assignment to the Government. The Contractor agrees to assign to the Government the entire right, title, and interest throughout the world in and to each subject invention, except to the extent that rights are retained by the Contractor under subparagraph (b)(2) and paragraph (d) below.


(2)  Greater rights determinations 



(i)  The Contractor, or an employee-inventor after consultation with the Contractor, may retain greater rights than the nonexclusive license provided in paragraph (d) below..  A request for a determination of whether the Contractor or the employee-inventor is entitled to retain such greater rights must be submitted to the Head of the Contracting Agency or designee at the time of the first disclosure of the invention pursuant to subparagraph (e)(2) below, or not later than 8 months thereafter, unless a longer period is authorized in writing by the Contracting Officer for good cause shown in writing by the Contractor.  Each determination of greater rights under this contract normally may be subject to paragraph (c) below, and to the reservations and conditions deemed to be appropriate by the Head of the Contracting Agency or designee. 



(ii)  Upon request, the Contractor shall provide the filing date, serial number and title, a copy of the patent application (including an English-language version if filed in a language other than English), and patent number and issue date for any subject invention in any country for which the Contractor has retained title.



(iii)  Upon request, the Contractor shall furnish the Government an irrevocable power to inspect and make copies of the patent application file.

(c)  Minimum rights acquired by the Government. 

             (1) With respect to each subject invention to which the Contractor retains principal or exclusive rights, the Contractor agrees as follows:



(i)  The Contractor hereby grants to the Government a nonexclusive, nontransferable, irrevocable, paid-up license to practice or have practiced each subject invention throughout the world by or on behalf of the Government of the United States (including any Government agency).



(ii)  The Contractor agrees that with respect to any subject invention in which it has acquired title, the Federal agency has the right to require the Contractor, an assignee, or exclusive licensee of a subject invention to grant a nonexclusive, partially exclusive, or exclusive license in any field of use to a responsible applicant or applicants, upon terms that are reasonable under the circumstances, and if the Contractor, assignee, or exclusive licensee refuses such a request, the Federal agency has the right to grant such a license itself if the Federal agency determines that--




(A)  Such action is necessary because the Contractor or assignee has not taken, or is not expected to take within a reasonable time, effective steps to achieve practical application of the subject invention in such field of use;




(B)  Such action is necessary to alleviate health or safety needs which are not reasonably satisfied by the Contractor, assignee, or their licensees;




(C)  Such action is necessary to meet requirements for public use specified by Federal regulations and such requirements are not reasonably satisfied by the Contractor, assignee, or licensees; 




(D)  Such action is necessary because the agreement required by paragraph (i) of this clause has neither been obtained nor waived or because a licensee of the exclusive right to use or sell any subject invention in the United States is in breach

of such agreement. 



(iii)  The Contractor agrees to submit on request periodic reports no more frequently than annually on the utilization of a subject invention or on efforts at obtaining such utilization of a subject invention or on efforts at obtaining such utilization that are being made by the Contractor or its licensees or assignees.  Such reports shall include information regarding the status of development, date of first commercial sale or use, gross royalties received by the Contractor, and such other data and information as the agency may reasonably specify.  The Contractor also agrees to provide additional reports as may be requested by the agency in connection with any march-in proceedings undertaken by the agency in accordance with subdivision (ii) above.  To the extent data or information supplied under this section is considered by the Contractor, its licensee, or assignee to be privileged and confidential and is so marked, the agency agrees that, to the extent permitted by law, it will not disclose such information to persons outside the Government.



(iv)  The Contractor agrees, when licensing a subject invention, to arrange to avoid royalty charges on acquisitions involving Government funds, including funds derived through a Military Assistance Program of the Government or otherwise derived through the Government, to refund any amounts received as royalty charges on a subject invention in acquisitions for, or on behalf of, the Government, and to provide for such refund in any instrument transferring rights in the invention to any party.



(v)  The Contractor agrees to provide for the Government's paid-up license pursuant to subdivision (i) above in any instrument transferring rights in a subject invention and to provide for the granting of licenses as required by subdivision (ii) above, and for the reporting of utilization information as required by subdivision (iii) above, whenever the instrument transfers principal or exclusive rights in a subject invention.


(2)  Nothing contained in this paragraph (c) may be deemed to grant to the Government any rights with respect to any invention other than a subject invention.

(d)  Minimum rights to the Contractor.  


(1)  The Contractor is hereby granted a revocable nonexclusive, royalty-free license in each patent application filed in any country on a subject invention and any resulting patent in which the Government obtains title, unless the Contractor fails to disclose the subject invention within the times specified in subparagraph (e)(2) below.  The Contractor's license extends to its domestic subsidiaries and affiliates, if any, within the corporate structure of which the Contractor is a part and includes the right to grant sublicenses of the same scope to the extent the Contractor was legally obligated to do so at the time the contract was awarded.  The license is transferable only with the approval of the funding Federal agency except when transferred to the successor of that part of the Contractor's business to which the invention pertains.


(2)  The Contractor's domestic license may be revoked or modified by the funding Federal agency to the extent necessary to achieve expeditious practical application of the subject invention pursuant to an application for an exclusive license submitted in accordance with applicable provisions in 37 CFR part 404 and agency licensing regulations.  This license will not be revoked in that field of use or the geographical areas in which the Contractor has achieved practical application and continues to make the benefits of the invention reasonably accessible to the public.  The license in any foreign country may be revoked or modified at the discretion of the funding Federal agency to the extent the Contractor, its licensees, or its domestic subsidiaries or affiliates have failed to achieve practical application in that foreign country.


(3)  Before revocation or modification of the license, the funding Federal agency will furnish the Contractor a written notice of its intention to revoke or modify the license, and the Contractor will be allowed 30 days (or such other time as may be authorized by the funding Federal agency for good cause shown by the Contractor) after the notice to show cause why the license should not be revoked or modified.  The Contractor has the right to appeal, in accordance with applicable agency licensing regulations and 37 CFR part 404 concerning the licensing of Government-owned inventions, any decision concerning the revocation or modification of its license.


(4)  When the Government has the right to receive title, and does not elect to secure a patent in a foreign country, the Contractor may elect to retain such rights in any foreign country in which the Government elects not to secure a patent, subject to the Government's rights in subparagraph (c)(1) of this clause.

(e)  Invention identification, disclosures, and reports.  


(1)  The Contractor shall establish and maintain active and effective procedures to assure that subject inventions are promptly identified and disclosed to Contractor personnel responsible for patent matters within 6 months of conception and/or first actual reduction to practice, whichever occurs first in the performance of work under this contract.  These procedures shall include the maintenance of laboratory notebooks or equivalent records and other records as are reasonably necessary to document the conception and/or the first actual reduction to practice of subject inventions, and records that show that the procedures for identifying and disclosing the inventions are followed.  Upon request, the Contractor may furnish the Contracting Officer a description of such procedures for evaluation and for determination as to their effectiveness.


(2)  The Contractor shall disclose each subject invention to the Contracting Officer within 2 months after the inventor discloses it in writing to Contractor personnel responsible for patent matters or, if earlier, within 6 months after the Contractor becomes aware that a subject invention has been made, but in any event before any on sale, public use, or publication of such invention known to the Contractor.  The disclosure to the agency shall be in the form of a written report and shall identify the contract under which the invention was made and the inventor(s).  It may be sufficiently complete in technical detail to convey a clear understanding, to the extent known at the time of the disclosure, of the nature, purpose, operation, and physical, chemical, biological, or electrical characteristics of the invention.  The disclosure shall also identify any publication, on sale, or public use of the invention and whether a manuscript describing the invention has been submitted for publication and, if so, whether it has been accepted for publication at the time of disclosure.  In addition, after disclosure to the agency, the Contractor shall promptly notify the agency of the acceptance of any manuscript describing the invention for publication or of any on sale or public use planned by the Contractor.


(3)  The Contractor shall furnish the Contracting Officer the following:



(i)  Interim reports every 12 months (or such longer period as may be specified by the Contracting Officer) from the date of the contract, listing subject inventions during that period, and certifying that all subject inventions have been disclosed (or that there are not such inventions) and that the procedures required by subparagraph (e)(1) above have been followed.  



(ii)  A final report, within 3 months after completion of the contracted work, listing all subject inventions or certifying that there were no such inventions, and listing all subcontracts at any tier containing a patent rights clause or certifying that there were no such subcontracts.


(4)  The Contractor agrees to require, by written agreement, its employees, other than clerical and nontechnical employees, to disclose promptly in writing to personnel identified as responsible for the administration of patent matters and in a format suggested by the Contractor each subject invention made under contract in order that the Contractor can comply with the disclosure provisions of paragraph (c) above, and to execute all papers necessary to file patent applications on subject inventions and to establish the Government's rights in the subject inventions.  This disclosure format should require, as a minimum, the information required by subparagraph (2) above.


(5)  The Contractor agrees that the Government may duplicate and disclose subject invention disclosures and all other reports and papers furnished or required to be furnished pursuant to this clause.

(f)  Examination of records relating to inventions. 


(1)  The Contracting Officer or any authorized representative shall, until 3 years after final payment under this contract, have the right to examine any books (including laboratory notebooks), records, and documents of the Contractor relating to the conception or first actual reduction to practice of inventions in the same field of technology as the work under this contract to determine whether-



(i)  Any such inventions are subject inventions;



(ii)  The Contractor has established and maintains the procedures required by subparagraphs (e)(1) and (4) of this clause; and 



(iii)  The Contractor and its inventors have complied with the procedures.


(2)  If the Contracting Officer learns of an unreported Contractor invention which the Contracting Officer believes may be a subject invention, the Contractor may be required to disclose the invention to the agency for a determination of ownership rights.


(3)  Any examination of records under this paragraph will be subject to appropriate conditions to protect the confidentiality of the information involved.

(g)  Withholding of payment (this paragraph does not apply to subcontracts). 


(1)  Any time before final payment under this contract, the Contracting Officer may, in the Government's interest, withhold payment until a reserve not exceeding $50,000 or 5 percent of the amount of this contract, whichever is less, may have been set aside if, in the Contracting Officer's opinion, the Contractor fails to--



(i)  Establish, maintain, and follow effective procedures for identifying and disclosing subject inventions pursuant to subparagraph (e)(1) above;



(ii)  Disclose any subject invention pursuant to subparagraph (e)(2) above;



(iii)  Deliver acceptable interim reports pursuant to subdivision (e)(3)(i) above; or



(iv)  Provide the information regarding subcontracts pursuant to subparagraph (h)(4) below.


(2)  Such reserve or balance may be withheld until the Contracting Officer has determined that the Contractor has rectified whatever deficiencies exist and has delivered all reports, disclosures, and other information required by this clause.


(3)  Final payment under this contract shall not be made before the Contractor delivers to the Contracting Officer all disclosures of subject inventions required by subparagraph (e)(2) above, and acceptable final report pursuant to subdivision (e)(3)(ii) above, and all past due confirmatory instruments.


(4)  The Contracting Officer may decrease or increase the sums withheld up to the maximum authorized above.  No amount shall be withheld under this paragraph while the amount specified by this paragraph is being withheld under other provisions of the contract.  The withholding of any amount or the subsequent payment thereof may not be construed as a waiver of any Government rights.

(h)  Subcontracts. 


(1)  The Contractor shall include this clause (suitably modified to identify the parties) in all subcontracts, regardless of tier, for experimental, developmental, or research work.  The subcontractor shall retain all rights provided for the Contractor in this clause, and the Contractor shall not, as part of the consideration for awarding the subcontract, obtain rights in the subcontractor's subject inventions.


(2)  In the event of a refusal by a prospective subcontractor to accept such a clause the Contractor-



(i)  Shall promptly submit a written notice to the Contracting Officer setting forth the subcontractor's reasons for such refusal and other pertinent information that may expedite disposition of the matter; and



(ii)  Shall not proceed with such subcontract without the written authorization of the Contracting Officer.


(3)  In the case of subcontracts at any tier, the agency, subcontractor, and Contractor agree that the mutual obligations of the parties created by this clause constitute a contract between the subcontractor and the Federal agency with respect to those matters covered by this clause.


(4)  The Contractor shall promptly notify the Contracting Officer in writing upon the award of any subcontract at any tier containing a patent rights clause by identifying the subcontractor, the applicable patent rights clause, the work to be performed under the subcontract, and the dates of award and estimated completion.  Upon request of the Contracting Officer, the Contractor shall furnish a copy of such subcontract, and, no more frequently than annually, a listing of the subcontracts that have been awarded.



(i)  Preference for United States industry.  Unless provided otherwise, no Contractor that receives title to any subject invention and no assignee of any such Contractor shall grant to any person the exclusive right to use or sell any subject invention in the United States unless such person agrees that any products embodying the subject invention will be manufactured substantially in the United States.  However, in individual cases, the requirement may be waived by the Government upon a showing by the Contractor or assignee that reasonable but unsuccessful efforts have been made to grant licenses on similar terms to potential licensees that would be likely to manufacture substantially in the United States or that under the circumstances domestic manufacture is not commercially feasible.

(End of clause)

3.5-14          
Representation of Limited Rights Data and Restricted Computer Software (October 1996)

(a)  This Screening Information Request (SIR) sets forth the work to be performed if a contract award results, and the Government's known delivery requirements for data, as defined in the clause "Rights in Data-General."  Any resulting contract may also provide the Government the option to order additional data under the "Additional Data Requirements" clause, if included in the contract.  Any data delivered under the resulting contract will be subject to the "Rights in Data-General" clause that is to be included in this contract.  Under the latter clause, a Contractor may withhold from delivery data that qualify as limited rights data or restricted computer software, and deliver form, fit, and function data in lieu thereof.  The latter clause also may be used with its Alternates II and/or III to obtain delivery of limited rights data or restricted computer software, marked with limited rights or restricted rights notices, as appropriate.  In addition, use of Alternate V with this latter clause provides the Government the right to inspect such data at the Contractor's facility.

(b)  As an aid in determining the Government's need to include any of the aforementioned Alternates in the clause "Rights in Data-General," the offeror's response to this Screening Information Request (SIR) may, to the extent feasible, complete the representation in paragraph (b) of this provision to either state that none of the data qualify as limited rights data or restricted computer software, or identify which of the data qualifies as limited rights data or restricted computer software.  Any identification of limited rights data or restricted computer software in the offeror's response is not determinative of the status of such data should a contract be awarded to the offeror.

REPRESENTATION CONCERNING DATA RIGHTS

Offeror has reviewed the requirements for the delivery of data or software and states (offeror check appropriate block)--

 [  ] None of the data proposed for fulfilling such requirements qualifies as limited rights data or restricted computer software.

 [  ] Data proposed for fulfilling such requirements qualify as limited rights data or restricted computer software and are identified as follows:

__________________________________________

__________________________________________

__________________________________________

Note: "Limited rights data" and "Restricted computer software" are defined in the contract clause titled "Rights In Data-General."

(End of provision)

3.5-15          
Additional Data Requirements (April 1996)

(a)  In addition to the data (as defined in the "Rights in Data-General" clause, or other equivalent included in this contract) specified elsewhere in this contract to be delivered, the Contracting Officer may, at any time during contract performance or within a period of 3 years after acceptance of all items to be delivered under this contract, order any data first produced or specifically used in the performance of this contract.

(b)  The "Rights in Data-General" clause or other equivalent included in this contract is applicable to all data ordered under this "Additional Data Requirements" clause.  Nothing contained in this clause shall require the Contractor to deliver any data the withholding of which is authorized by the "Rights in Data-General" or other equivalent clause of this contract, or data which are specifically identified in this contract as not subject to this clause.

(c)  When data are to be delivered under this clause, the Contractor will be compensated for converting the data into the prescribed form, for reproduction, and for delivery.

(d)  The Contracting Officer may release the Contractor from the requirements of this clause for specifically identified data items at any time during the 3-year period set forth in paragraph (a) of this clause.

3.5-17          
Rights in Data--Existing Works (April 1996)

(a)  Except as otherwise provided in this contract, the Contractor grants to the Government, and others acting on its behalf, a paid-up nonexclusive, irrevocable, worldwide license to reproduce, prepare derivative works, and perform publicly and display publicly, by or on behalf of the Government, for all the material or subject matter called for under this contract, or for which this clause is specifically made applicable.

(b)  The Contractor shall indemnify the Government and its officers, agents, and employees acting for the Government against any liability, including costs and expenses, incurred as the result of 

     (1) the violation of trade secrets, copyrights, or right of privacy or publicity, arising out of the creation, delivery, publication or use of any data furnished under this contract; or 

     (2) any libelous or other unlawful matter contained in such data.  

The provisions of this paragraph do not apply unless the Government provides notice to the Contractor as soon as practicable of any claim or suit, affords the Contractor an opportunity under applicable laws, rules, or regulations to participate in the defense thereof, and obtains the Contractor's consent to the settlement of any suit or claim other than as required by final decree of a court of competent jurisdiction; and do not apply to material furnished to the Contractor by the Government and incorporated in data to which this clause applies.

(End of clause)

3.5-18          
Commercial Computer Software--Restricted Rights (October 1996)

(a)  As used in this clause, "restricted computer software" means any computer program, computer data base, or documentation thereof, that has been developed at private expense and either is a trade secret, is commercial or financial and confidential or-privileged, or is published and copyrighted.

(b)  Notwithstanding any provisions to the contrary contained in any Contractor's standard commercial license or lease agreement pertaining to any restricted computer software delivered under this purchase order/contract, and irrespective of whether any such agreement has been proposed prior to or after issuance of this purchase order/contract or of the fact that such agreement may be affixed to or accompany the restricted computer software upon delivery, vendor agrees that the Government may have the rights that are set forth in paragraph (c) of this clause to use, duplicate or disclose any restricted computer software delivered under this purchase order/contract.  The terms and provisions of this contract, including any commercial lease or license agreement, shall be subject to paragraph (c) of this clause and shall comply with applicable Federal laws.

(c)

             (1)  The restricted computer software delivered under this contract shall not be used, reproduced or disclosed by the Government except as provided in subparagraph (c)(2) of this clause or as expressly stated otherwise in this contract.


(2)  The restricted computer software may be-



(i)  Used or copied for use in or with the computer or computers for which it was acquired, including use at any Government installation to which such computer or computers may be transferred;



(ii)  Used or copied for use in or with backup computer if any computer for which it was acquired is inoperative;



(iii)  Reproduced for safekeeping (archives) or backup purposes;



(iv)  Modified, adapted, or combined with other computer software, provided that the modified, combined, or adapted portions of the derivative software incorporating any of the delivered, restricted computer software shall be subject to same restrictions set forth in this purchase order/contract;



(v)  Disclosed to and reproduced for use by support service Contractors or their subcontractors, subject to the same restrictions set forth in this purchase order/contract; and



(vi)  Used or copied for use in or transferred to a replacement computer.


(3)  If the restricted computer software delivered under this purchase order/contract is published and copyrighted, it is licensed to the Government, without disclosure prohibitions, with the rights set forth in subparagraph (c)(2) of this clause

unless expressly stated otherwise in this purchase order/contract.


(4)  To the extent feasible the Contractor shall affix a Notice substantially as follows to any restricted computer software delivered under this purchase order/contract; or, if the vendor does not, the Government has the right to do so:  "Notice-Notwithstanding any other lease or license agreement that may pertain to, or accompany the delivery of, this computer software, the rights of the Government regarding its use, reproduction and disclosure are as set forth in Government Contract No. _______."

(d)  If any restricted computer software is delivered under this contract with the copyright notice of 17 U.S.C. 401, it will be presumed to be published and copyrighted and licensed to the Government in accordance with subparagraph (c)(3) of this clause, unless a statement substantially as follows accompanies such copyright notice: "Unpublished-rights reserved under the copyright laws of the United States."

(End of clause)

3.5-20          
Technical Data Certification, Revision, and Withholding of Payment--Major Systems (October 1996)

(a)  Scope of clause. This clause shall apply to all technical data (as defined in the Rights in Data--General clause included in this contract) that have been specified in this contract as being subject to this clause. It shall apply to all such data delivered, or required to be delivered, at any time during contract performance or within 3 years after acceptance of all items (other than technical data) delivered under this contract unless a different period is set forth herein. The Contracting Officer may release the Contractor from all or part of the requirements of this clause for specifically identified technical data items at any time during the period covered by this clause.                 

(b)  Technical data certification.  

             (1) All technical data that are subject to this clause shall be accompanied by the following certification upon delivery:

TECHNICAL DATA CERTIFICATION (OCTOBER 1996)

The Contractor, ____________ , hereby certifies that to the best of its knowledge and belief the technical data delivered herewith under Government contract No. ____________ (and subcontract____________, if appropriate) are complete, accurate, and comply with the requirements of the contract concerning such technical data.  

(End of certification)


(2)  The Government shall rely on the certification set out in subparagraph (b)(1) of this clause in accepting delivery of the technical data, and in consideration thereof may, at any time during the period covered by this clause, request correction of any deficiencies which are not in compliance with contract requirements.  Such corrections shall be made at the expense of the Contractor.  Unauthorized markings on data shall not be considered a deficiency for the purpose of this clause, but will be treated in accordance with paragraph (e) of the Rights in Data--General clause included in this contract.

(c) Technical data revision.  The Contractor also agrees, at the request of the Contracting Officer, to revise technical data that are subject to this clause to reflect engineering design changes made during the performance of this contract and affecting the form, fit, and function of any item (other than technical data) delivered under this contract. The Contractor may submit a request for an equitable adjustment to the terms and conditions of this contract for any revisions to technical data made pursuant to this paragraph. 

(d) Withholding of payment. 

             (1) At any time before final payment under this contract the Contracting Officer may, in the Government's interest, withhold payment until a reserve not exceeding $100,000 or 5 percent of the amount of this contract, whichever is less, if in the Contracting Officer's opinion respecting any technical data that are  subject to this clause, the Contractor fails to--



(i) Make timely delivery of such technical data as required by this contract; 



(ii) Provide the certification required by subparagraph (b)(1) of this clause; 



(iii) Make the corrections required by subparagraph (b)(2) of this clause; or (iv) Make revisions requested under paragraph (c) of this clause. 


(2)  Such reserve or balance shall be withheld until the Contracting Officer has determined that the Contractor has delivered the data and/or has made the required corrections or revisions. Withholding shall not be made if the failure to make timely delivery, and/or the deficiencies relating to delivered data, arose out of  causes beyond the control of the Contractor and without the fault or   negligence of the Contractor. 


(3)  The Contracting Officer may decrease or increase the sums withheld up to the sums authorized in subparagraph (d)(1) of this clause. The withholding of any amount under this paragraph, or the subsequent payment thereof, shall not be construed as a waiver of any Government rights.

(End of clause)

3.6.1-3         
Utilization of Small, Small Disadvantaged, Women-Owned, and Service-Disabled Veteran Owned Small Business Concerns (September 2001)

(a)  It is the policy of the Federal Aviation Administration that small business concerns and small business concerns owned and controlled by socially and economically disadvantaged individuals shall be provided reasonable opportunities to participate in performing contracts it lets, including contracts and subcontracts for subsystems, assemblies, components, and related services for major systems.  It is further the policy of the United States that its prime contractors establish procedures to ensure the timely payment of amounts due pursuant to the terms of their subcontracts with small business concerns and small business concerns owned and controlled by socially and economically disadvantaged individuals.

(b)  The Contractor hereby agrees to carry out this policy in the awarding of subcontracts to the fullest extent consistent with efficient contract performance.  The Contractor further agrees to cooperate in any studies or surveys as may be conducted by the FAA as may be necessary to determine the extent of the Contractor's compliance with this clause.

(c)  The terms "small disadvantaged business, and small business concern owned and controlled by socially and economically disadvantaged individuals" shall mean a small business concern 

     (1)  Which is at least 51 percent unconditionally owned by one or more socially and economically disadvantaged individuals; or, in the case of any publicly owned business, at least 51 per centum of the stock of which is unconditionally owned by one or more socially and economically disadvantaged individuals; and 

     (2)  Whose management and daily business operations are controlled by one or more of such individuals. 

     (3)  This term also means a small business concern that is at least 51 percent unconditionally owned by an economically disadvantaged Indian tribe or Native Hawaiian Organization, or a publicly owned business having at least 51 percent of its stock unconditionally owned by one of these entities which has its management and daily business controlled by members of an economically disadvantaged Indian tribe or Native Hawaiian Organization.  The Contractor shall presume that socially and economically disadvantaged individuals include Black Americans, Hispanic Americans, Native Americans, Asian- Pacific Americans, Subcontinent Asian Americans, and other minorities, or any other individual found to be disadvantaged by the FAA.  The Contractor shall presume that socially and economically disadvantaged entities also include Indian Tribes and Native Hawaiian Organizations.

(d)  The term ``small business concern owned and controlled by women'' shall mean a small business concern:

     (1)  Which is at least 51 percent owned by one or more women, or, in the case of any publicly owned business, at least 51 percent of the stock of which is owned by one or more women; and 

     (2)  Whose management and daily business operations are controlled by one or more women; and

(e)   The term "service-disabled veteran owned small business concern" shall mean a small business that is 51% owned and controlled by a service-disabled veteran(s). 

(f)  Contractors acting in good faith may rely on written representations by their subcontractors regarding their status as a small business concern, a small disadvantaged business concern, a small business concern owned and controlled by socially and economically disadvantaged individuals,  a small business concern owned and controlled by women or a service-disabled veteran owned small business concern.

(End of clause)

3.6.1-4         
Small, Small Disadvantaged,  Women-Owned and Service-Disabled Veteran Owned  Small Business Subcontracting Plan (September 2001)

(a)  This clause does not apply to small business concerns.

(b)  Definitions:  


(1)  Commercial product, as used in this clause, means a product in regular production that is sold     in substantial quantities to the general public and/or industry at established catalog or market prices.  It also means a product which, in the opinion of the Contracting Officer, differs only insignificantly from the Contractor's commercial product.

          (2)  Subcontract, as used in this clause, means any agreement (other than one involving an employer-employee relationship) entered into by a Federal Government prime Contractor or subcontractor calling for supplies or services required for performance of the contract or subcontract.

          (3)  The terms "small disadvantaged business and small business concern owned and controlled by socially and economically disadvantaged individuals" shall mean a small business concern:

                   (i)  Which is at least 51 percent unconditionally owned by one or more socially and economically disadvantaged individuals; or, in the case of any publicly owned business at least 51 percentum of the stock of which is unconditionally owned by one or more socially and economically disadvantaged individuals; and

                  (ii)  Whose management and daily business operations are controlled by one or more of such individuals.

                  (iii)  This term also means a small business concern that is at least 51 percent unconditionally owned by an economically disadvantaged Indian tribe or Native Hawaiian Organization, or a publicly owned business having at least 51 percent of its stock unconditionally owned by one of these entities which ahs its management and daily business controlled by members of an economically disadvantaged Indian tribe or Native Hawaiian Organization.  The Contractor shall presume that socially and economically disadvantaged individuals include Black Americans, Hispanic Americans, Native Americans, Asian-Pacific Americans, Subcontinent Asian Americans and other minorities, or any other individual found to be disadvantaged by the FAA.  The contractor shall presume that socially and econmically disadvantaged entities also include Indian Tribes and Native Hawaiian Organizations

          (4) The term "small business concern owned and controlled by women" shall mean a small business concern:

                  (i)  Which is at least 51 percent owned by one or more women or in the case of any publicly owned business, at least 51 percent of the stock of which is owned by one or more women; and

                  (ii)  Whose management and daily business operations are controlled by one or more women.

        (5)   The term "service disabled veteran owned small business concern" shall mean a small business that is 51 percent owned and controlled by a service disabled veteran(s).

(c) The offeror, upon request by the Contracting Officer, shall submit and negotiate a subcontracting plan, where applicable, which separately addresses subcontracting with small business concerns, with small disadvantaged business concerns, with women-owned small business concerns, and with service- disabled veteran owned small business concerns.  If the offeror is submitting an individual contract plan, the plan must separately address subcontracting with small business concerns, small disadvantaged business concerns, women-owned small business concerns and service-disabled veteran owned small business concerns with a separate part for the basic contract and separate parts for each option (if any).  The plan shall be included in and made a part of the resultant contract.  The subcontracting plan shall be negotiated within the time specified by the Contracting Officer.  Failure to submit and negotiate the subcontracting plan shall make the offeror ineligible for award of a contract.

(d)  The offeror's subcontracting plan shall include the following:


(1)  Goals, expressed in terms of percentages of total planned subcontracting dollars, for the use of small business concerns, small disadvantaged business concerns, women-owned small business concerns, and service-disabled veteran owned small business concerns as subcontractors.  The offeror shall include all subcontracts that contribute to contract performance, and may include a proportionate share of products and services that are normally allocated as indirect costs.


(2)  A statement of--



(i)  Total dollars planned to be subcontracted;



(ii)  Total dollars planned to be subcontracted to small business concerns;



(iii)  Total dollars planned to be subcontracted to small disadvantaged business concerns; 



(iv)  Total dollars planned to be subcontracted to women-owned small business concerns: and



(v) Total dollars planned to be subcontracted to service-disabled veteran owned small business concerns.


(3)  A description of the principal types of supplies and services to be subcontracted, and an identification of the types planned for subcontracting to (i) small business concerns, (ii) small disadvantaged business concerns, (iii) women-owned small business concerns and (iv) service-disabled veteran owned small business concerns.


(4)  A description of the method used to develop the subcontracting goals in paragraph (d)(1) of this clause.


(5)  A description of the method used to identify potential sources for solicitation purposes (e.g., existing company source lists, the Procurement Automated Source System (PASS) of the Small Business Administration, the National Minority Purchasing Council Vendor Information Service, the Research and Information Division of the Minority Business Development Agency in the Department of Commerce, or small, small disadvantaged and women- owned small business concerns trade associations).  A firm may rely on the information contained in PASS as an accurate representation of a concern's size and ownership characteristics for purposes of maintaining a small business source list.  A firm may rely on PASS as its small business source list.  Use of the PASS as its source list does not relieve a firm of its responsibilities (e.g., outreach, assistance, counseling, publicizing subcontracting opportunities) in this clause.


(6)  A statement as to whether or not the offeror included indirect costs in establishing subcontracting goals, and a description of the method used to determine the proportionate share of indirect costs to be incurred with (i) small business concerns, (ii) small disadvantaged business concerns, (iii) women-owned small business concerns and (iv) service-disabled veteran owned small business concerns.


(7)  The name of the individual employed by the offeror who will administer the offeror's subcontracting program, and a description of the duties of the individual.


(8)  A description of the efforts the offeror will make to assure that small, small disadvantaged, women-owned, service-disabled veteran owned small business concerns have an equitable opportunity to compete for subcontracts.


(9)  Assurances that the offeror will include the clause in this contract titled ``Utilization of Small, Small Disadvantaged, Women-Owned, and Service-Disabled Veteran Owned Small Business Concerns'' in all subcontracts that offer further subcontracting opportunities, and that the offeror will require all subcontractors (except small business concerns) who receive subcontracts in excess of $5,000,000 ($1,000,000 for construction of any public facility) to adopt a plan similar to the plan agreed to by the offeror.


(10)  Assurances that the offeror will: 



(i)  Cooperate in any studies or surveys as may be required, 



(ii)  Submit periodic reports in order to allow the Government to determine the extent of compliance by the offeror with the subcontracting plan, 



(iii)  Submit Subcontracting Reports for Individual Contracts in electronic format (MS Excel File Size 4KB) via FAA web site located at http://www.faa.gov/sbo ("Subcontracting Report for Individual Contracts") to the contracting officer and to Fred.Dendy@faa.gov (include electronic signature on Page 2 of the report).  Additionally, these reports shall be submitted in accordance with the instructions contained at FAA web site http://www.faa.gov/sbo, Instructions for Completing the   Subcontracting Report for Individual Contracts.  Submit SF 295, Summary Subcontract Report, in accordance with the instructions on the SF 295; and 



(iv) Ensure that its subcontractors agree to submit Subcontracting Reports for Individual Contracts and Standard Form 295.


(11)  A recitation of the types of records the offeror will maintain to demonstrate procedures that have been adopted to comply with the requirements and goals in the plan, including establishing source lists; and a description of its efforts to locate small, small disadvantaged, women-owned, and service-disabled veteran owned small business concerns and award subcontracts to them.  The records shall include at least the following (on a plant-wide or company-wide basis, unless otherwise indicated):



(i)  Source lists (e.g., PASS), guides, and other data that identify small, small disadvantaged, women-owned and service-disabled veteran owned small business concerns.



(ii)  Organizations contacted in an attempt to locate sources that are small, small disadvantaged women-owned, or service-disabled veteran owned small business concerns.



(iii)  Records on each subcontract solicitation resulting in an award of more than $100,000, indicating 




(A)  Whether small business concerns were solicited and if not, why not, 




(B)  Whether small disadvantaged business concerns were solicited and if not, why not, 

                                          (C)  Whether women-owned small business concerns were solicited and if not, why not, 

                                          (D)  Whether service-disabled veteran owned small business concerns were solicited and if not, why not, and 




(E)  If applicable, the reason award was not made to a small business concern.



(iv)  Records of any outreach efforts to contact the following: 




(A)  Trade associations, 




(B)  Business development organizations, and 




(C)  Conferences and trade fairs to locate small, small disadvantaged, women-owned, and service-disabled small business sources.



(v)  Records of internal guidance and encouragement provided to buyers through 




(A)  Workshops, seminars, training, etc., and 




(B)  Monitoring performance to evaluate compliance with the program's requirements.



(vi)  On a contract-by-contract basis, records to support award data submitted by the offeror to the Government, including the name, address, and business size of each subcontractor.  Contractors having company or division-wide annual plans need not comply with this requirement.

(e)  In order to effectively implement this plan to the extent consistent with efficient contract performance, the Contractor shall perform the following functions:


(1)  Assist small, small disadvantaged, women-owned, and service-disabled veteran owned small business concerns by arranging solicitations, time for the preparation of bids, quantities, specifications, and delivery schedules so as to facilitate the participation by such concerns.  Where the contractor's lists of potential small, small disadvantaged, women-owned, and service-disabled veteran owned small business subcontractors are excessively long, reasonable effort shall be made to give all such small business concerns an opportunity to compete over a period of time.


(2)  Provide adequate and timely consideration of the potentialities of small, small disadvantaged, women-owned, and service-disabled veteran owned small business concerns in all ``make-or-buy'' decisions.


(3)  Counsel and discuss subcontracting opportunities with representatives of small, small disadvantaged, women-owned, and service-disabled veteran owned small business concerns,.


(4)  Provide notice to subcontractors concerning penalties and remedies for misrepresentations of business status as small, small disadvantaged, women-owned or service-disabled veteran owned small business for the purpose of obtaining a subcontract that is to be included as part or all of a goal contained in the Contractor's subcontracting plan.

(f)  A master subcontracting plan on a plant or division-wide basis which contains all the elements required by (d) above, except goals, may be incorporated by reference as a part of the subcontracting plan required of the offeror by this clause; provided:


(1)  The master plan has been approved, 


(2)  The offeror provides copies of the approved master plan and evidence of its approval to the Contracting Officer, and 


(3)  Goals and any deviations from the master plan deemed necessary by the Contracting Officer to satisfy the requirements of this contract are set forth in the individual subcontracting plan.

(g)          (1) If a commercial product is offered, the subcontracting plan required by this clause may relate to the offeror's production generally, for both commercial and noncommercial products, rather than solely to the Government contract.  In these cases, the offeror shall, with the concurrence of the Contracting Officer, submit one company-wide or division-wide annual plan.


(2)  The annual plan shall be reviewed for approval by the agency awarding the offeror its first prime contract requiring a subcontracting plan during the fiscal year, or by an agency satisfactory to the Contracting Officer.


(3)  The approved plan shall remain in effect during the offeror's fiscal year for all of the offeror's commercial products.

(h)  Prior compliance of the offeror with other such subcontracting plans under previous contracts will be considered by the Contracting Officer in determining the responsibility of the offeror for award of the contract.

(i)  The failure of the Contractor or subcontractor to comply in good faith with (1) the clause of this contract titled "Utilization Of Small, Small Disadvantaged, Women-Owned, and Service-Disabled Veteran Owned Small Business Concerns," or (2) an approved plan required by this clause, shall be a material breach of the contract.

(End of clause)

3.6.1-6         
Liquidated Damages--Subcontracting Plan (September 2001)

(a)  Failure to make a good faith effort to comply with the subcontracting plan, as used in this clause, means a willful or intentional failure to perform in accordance with the requirements of the subcontracting plan approved under the clause in this contract titled "Small, Small Disadvantaged, Women-Owned, and Service-Disabled Veteran Owned Small Business Subcontracting Plan," or willful or intentional action to frustrate the plan.

(b)  If, at contract completion, or in the case of a commercial product plan, at the close of the fiscal year for which the plan is applicable, the Contractor has failed to meet its subcontracting goals and the Contracting Officer decides in accordance with paragraph (c) of this clause that the Contractor failed to make a good faith effort to comply with its subcontracting plan, established in accordance with the clause in this contract titled "Small, Small Disadvantaged, Women-Owned, and Service-Disabled Veteran Owned Small Business Subcontracting Plan," the Contractor shall pay the Government liquidated damages in an amount stated.  The amount of damages attributable to the Contractor's failure to comply shall be an amount equal to the actual dollar amount by which the Contractor failed to achieve each subcontract goal or, in the case of a commercial products plan, that portion of the dollar amount allocable to Government contracts by which the Contractor failed to achieve each subcontract goal.

(c)   Before the Contracting Officer makes a final decision that the Contractor has failed to make such good faith effort, the Contracting Officer shall give the Contractor written notice specifying the failure and permitting the Contractor to demonstrate what good faith efforts have been made.  Failure to respond to the notice may be taken as an admission that no valid explanation exists.  If, after consideration of all the pertinent data, the Contracting Officer finds that the Contractor failed to make a good faith effort to comply with the subcontracting plan, the Contracting Officer shall issue a final decision to that effect and require that the Contractor pay the Government liquidated damages as provided in paragraph (b) of this clause.

(d)  With respect to commercial product plans; i.e., company- wide or division-wide subcontracting   plans approved under paragraph (g) of the clause in this contract titled "Small, Small Disadvantaged, Women-Owned, and Service-Disabled Veteran Owned Small Business Subcontracting Plan," the Contracting Officer of the agency that originally approved the plan will exercise the functions of the Contracting Officer under this clause on behalf of all agencies that awarded contracts covered by that commercial product plan.

(e)  The Contractor shall have the right of appeal from any final decision of the Contracting Officer.

(f)  Liquidated damages shall be in addition to any other remedies that the Government may have.

(End of clause)

3.6.1-9         
Mentor Protoge Program (January 1999)

FAA MENTOR-PROTÉGÉ PROGRAM (JANUARY 1999)

(a) Large and small businesses are encouraged to participate in the FAA pilot Mentor-Protégé program for the purpose of providing developmental assistance to eligible protégé entities to enhance their capabilities and increase their participation in FAA contracts.

(b) The pilot program consists of:


(1) Mentor firms, which are large prime contractors or eligible small businesses capable of providing developmental assistance;


(2) Protégé firms, which include socially and economically disadvantaged businesses, historically black colleges and universities, minority educational institutions, and woman-owned small businesses; and


(3) Mentor-Protégé agreements, approved by the FAA Team (Office of Small and Disadvantaged Business Utilization -(OSDBU) and Integrated Product Team/Product Team);

(c) Mentor participation in the program means providing technical, managerial, and financing assistance to aid protégés in developing requisite high-tech expertise and business systems to compete for and successfully perform FAA contracts and subcontracts. 

(d) Contractors interested in participating in the pilot program are encouraged to contact the FAA OSDBU, (202) 267-8881 or  (202) 267-7454, for further information.

(End of clause)

3.6.1-10        
Evaluation of Contractor Participation in the FAA Mentor Protoge Program (January 1999)

FAA will evaluate the proposed participation and extent of developmental assistance to be provided by mentor firms to protege firms as an approved mentor firm in the FAA Mentor-Protege Program.

(End of provision)

3.6.1-11        
Mentor Requirements and Evaluation (January 1999)

(a) The purpose of the FAA Mentor-Protégé Program is for a FAA prime contractor to provide developmental assistance to qualifying  eligible protégés include Historically Black Colleges and Universities, Minority Institutions, Small Socially and Economically Disadvantaged Business concerns including women-owned small businesses, as those terms are defined herein.

(b) Performance Evaluation Process.  The FAA will evaluate the contractor's performance through the performance evaluation process (PEP).  The PEP will consider the following:


(1) Specific actions taken by the contractor, during the evaluation period , to increase the participation of protégés as suppliers to the Federal Government;


(2) Specific actions taken by the contractor, during the evaluation period, to develop the technical and corporate administrative expertise of a protégé as defined in the agreement;


(3) To what extent the protégé has met the developmental objectives in the agreement; and


(4) To what extent the mentor-firm's participation in the Mentor-Protégé Program resulted in the protégé's receiving competitive contract(s) and subcontract(s) from private firms and agencies other than the FAA. 

(c) Semi-annual reports shall be submitted by the mentor to the FAA Mentor-Protégé Program Manager in OSDBU.

(d) The mentor shall notify the OSDBU and the Integrated Product Team/Product Team, in writing, at least 30 days in advance of the mentor-firm's intent to voluntarily withdraw from the program or upon receipt of a protégé's notice to withdraw from the Program.

(e) Mentor- and protégé-firms shall submit a "lessons learned" evaluation to the FAA's OSDBU at the conclusion of the pilot program period or the conclusion of their efforts whichever comes first.  At the conclusion of each year in the mentor-protégé program, the prime contractor and protégé, as appropriate, will formally brief the FAA Mentor-Protégé Program Manager, the technical program manager, and the contracting officer during the formal program review  regarding program accomplishments as pertains to the approved agreement.

(f) FAA may terminate Mentor-Protégé agreements and exclude mentor or protégé-firms from participating in the FAA program if FAA determines that such actions are in FAA's best interest.  These actions shall be approved by the FAA Team.  FAA will terminate an agreement by delivering to the contractor a notice specifying the reason for termination and the effective date.  

 Termination of an agreement does not constitute a termination of the subcontract between the mentor and the protégé.  A plan for accomplishing the subcontract effort, should the agreement be terminated, shall  be submitted with the agreement.

(End of clause)

3.6.2-2         
Convict Labor (April 1996)

The Contractor agrees not to employ any person undergoing sentence of imprisonment in performing this contract except as provided by 18 U.S.C. 4082(c)(2) and Executive Order 11755.

(End of clause)

3.6.2-4         
Walsh-Healey Public Contracts Act (April 1996)

(a) All representations and stipulations required by the Act and regulations issued by the Secretary of Labor (41 CFR Chapter 50) are incorporated by reference.  These representations and stipulations are subject to all applicable rulings and interpretations of the Secretary of Labor that are now, or may hereafter, be in effect. 

(b) All employees whose work relates to this contract shall be paid not less than the minimum wage prescribed by regulations issued by the Secretary of Labor (41 CFR 50-202.2).  Learners, student learners, apprentices, and handicapped workers may be employed at less than the prescribed minimum wage (see 41 CFR 50-202.3) to the same extent that such employment is permitted under Section 14 of the Fair Labor Standards Act (41 U.S.C. 40).

(End of clause)

3.6.2-5         
Certification of Nonsegregated Facilities (April 1996)

(a)  'Segregated facilities,' as used in this provision, means any waiting rooms, work areas, rest rooms and wash rooms, restaurants and other eating areas, time clocks, locker rooms and other storage or dressing areas, parking lots, drinking fountains, recreation or entertainment areas, transportation, and housing facilities provided for employees, that are segregated by explicit directive or are in fact segregated on the basis of race, color, religion, or national origin because of habit, local custom, or otherwise.

(b)  By the submission of this offer, the offeror certifies that it does not and will not maintain or provide for its employees any segregated facilities at any of its establishments, and that it does not and will not permit its employees to perform their services at any location under its control where segregated facilities are maintained.  The offeror agrees that a breach of this certification is a violation of the "Equal Opportunity" clause in the contract. 

(c)  The offeror further agrees that (except where it has obtained identical certifications from proposed subcontractors for specific time periods) it will-- 

     (1)  Obtain identical certifications from proposed subcontractors before the award of subcontracts under which the subcontractor will be subject to the "Equal Opportunity" clause; 

     (2)  Retain the certifications in the files; and 

     (3)  Forward the following notice to the proposed subcontractors (except if the proposed subcontractors have submitted identical certifications for specific time periods):   

NOTICE TO PROSPECTIVE SUBCONTRACTORS OF REQUIREMENT FOR CERTIFICATIONS OF NONSEGREGATED FACILITIES

A Certification of Nonsegregated Facilities must be submitted before the award of a subcontract under which the subcontractor will be subject to the "Equal Opportunity" clause.  The certification may be submitted either for each subcontract or for all subcontracts during a period (i.e., quarterly, semiannually, or annually).

Note:  The penalty for making false statements in offers is prescribed in 18 U.S.C. 1001.

(End of provision)

3.6.2-6         
Previous Contracts and Compliance Reports (April 1996)

The offeror represents that--(a) It [ ] has, [ ] has not, participated in a previous contract or subcontract subject either to the "Equal Opportunity" clause of this solicitation, the clause originally contained in Section 310 of Executive Order No. 10925, or the clause contained in Section 201 of Executive Order No. 11114; (b) It [ ] has, [ ] has not, filed all required compliance reports; and (c) Representations indicating submission of required compliance reports, signed by proposed subcontractors, will be obtained before subcontract awards.

(End of provision)

3.6.2-7         
Preaward On-Site Equal Opportunity Compliance Review (November 1997)

An award in the amount of $10 million or more will not be made under this screening information request unless the offeror and each of its known first-tier subcontractors (to whom it intends to award a subcontract of $10 million or more are found, on the basis of a compliance review, to be able to comply with the provisions of the "Equal Opportunity" clause of this screening information request.

(End of provision)

3.6.2-8         
Affirmative Action Compliance (April 1996)

The offeror represents that (a) it [ ] has developed and has on file, [ ] has not developed and does not have on file, at each establishment, affirmative action programs required by the rules and regulations of the Secretary of Labor (41 CFR 60-1 and 60-2), or (b) it [ ] has not previously had contracts subject to the written affirmative action programs requirement of the rules and regulations of the Secretary of Labor.

(End of provision)

3.6.2-9         
Equal Opportunity (August 1998)

(a)  If, during any 12-month period (including the 12 months preceding the award of this contract), the Contractor has been or is awarded nonexempt Federal contracts and/or subcontracts that have an aggregate value in excess of $10,000, the Contractor shall comply with subparagraphs (b)(1) through (11) below.  Upon request, the Contractor shall provide information necessary to determine the applicability of this clause.

(b)  During performing this contract, the Contractor agrees as follows:

     (1)  The Contractor shall not discriminate against any employee or applicant for  employment because of race, color, religion, sex, or national origin.

     (2)  The Contractor shall take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their race, color, religion, sex, or national origin.  This shall include, but not be limited to, 

          (i) employment, 

          (ii) upgrading, 

          (iii) demotion, 

          (iv) transfer, 

          (v) recruitment or recruitment advertising, 

          (vi) layoff or termination, 

          (vii) rates of pay or other forms of compensation, and 

          (viii) selection for training, including apprenticeship. 

     (3)  The Contractor shall post in conspicuous places available to employees and applicants for employment the notices that explain this clause.  

     (4)  The Contractor shall, in all solicitations or advertisement for employees placed by or on behalf of the Contractor, state that all qualified applicants will receive consideration for employment without regard to race, color, religion, sex, or national origin. 

    (5)  The Contractor shall send, to each labor union or representative of workers with which it has a collective bargaining agreement or other contract or understanding, the notice to be provided by the Contracting Officer advising the labor union or workers' representative of the Contractor's commitments under this clause, and post copies of the notice in conspicuous places available to employees and applicants for employment.  

     (6)  The Contractor shall comply with Executive Order 11246, as amended, and the rules, regulations, and orders of the Secretary of Labor.  

     (7)  The Contractor shall furnish to the  FAAall information required by Executive Order 11246, as amended, and by the rules, regulations, and orders of the Secretary of Labor.  Standard Form 100 (EEO-1), or any successor form, is the prescribed form to be filed within 30 days following the award, unless filed within 12 months preceding the date of award.

     (8)  The Contractor shall permit access to its books, records, and accounts by the  FAA or the Office of Federal Contract Compliance Programs (OFCCP) for the purposes of investigation to ascertain the Contractor's compliance with the applicable rules, regulations, and orders. 

     (9)  If the OFCCP determines that the Contractor is not in compliance with this clause or any rule, regulation, or order of the Secretary of Labor, the contract may be canceled, terminated, or suspended in whole or in part and the Contractor may be declared ineligible for further Government contracts, under the procedures authorized in Executive Order 11246, as amended.  In addition, sanctions maybe imposed and remedies invoked against the Contractor as provided in Executive Order 11246, as amended, the rules, regulations, and orders of the Secretary of Labor, or as otherwise provided by law.

     (10)  The Contractor shall include the terms and conditions of subparagraph (b)(1) through (11) of this clause in every subcontract or purchase order that is not exempted by the rules, regulations, or orders of the Secretary of Labor issued under Executive Order 11246, as amended, so that these terms and conditions will be binding upon each subcontractor or vendor. 

     (11)  The Contractor shall take such action with respect to any subcontract or purchase order as the  FAAmay direct as a means of enforcing these terms and conditions, including sanctions for noncompliance; provided, that if the Contractor becomes involved in, or is threatened with, litigation with a subcontractor or vendor as a result of any direction, the Contractor may request the United States to enter into the litigation to protect the interests of the United States. 

(c)  Notwithstanding any other clause in this contract, disputes relative to this clause will be governed by the procedures in 41 CFR 60-1.1.

(End of clause)

3.6.2-10        
Equal Opportunity Preaward Clearance of Subcontracts (November 1997)

Notwithstanding the clause of this contract titled 3.10.2-1, Subcontracts (Fixed-Price Contracts), the Contractor shall not enter into a first-tier subcontract for an estimated or actual amount of $10 million or more without obtaining in writing from the Contracting Officer a clearance that the proposed subcontractor is in compliance with equal opportunity requirements and therefore is eligible for award.

(End of clause)

3.6.2-12        
Affirmative Action for Special Disabled and Vietnam Era Veterans (January 1998)

(a) Definitions.


(1) "Appropriate office of the State employment service system," as used in this clause, means the local office of the Federal-State national system of public employment offices assigned to serve the area where the employment opening is to be filled, including the District of Columbia, Guam, Puerto Rico, Virgin Islands, American Samoa, and the Trust Territory of the Pacific Islands.


(2) "Openings that the Contractor proposes to fill from within its own organization," as used in this clause, means employment openings for which no one outside the Contractor's organization (including any affiliates, subsidiaries, and the parent companies) will be considered and includes any openings that the Contractor proposes to fill from regularly established 'recall' lists.


(3) "Openings that the Contractor proposes to fill under a customary and traditional employer-union hiring arrangement," as used in this clause, means employment openings that the Contractor proposes to fill from union halls, under their customary and traditional employer-union hiring relationship.


(4) "Suitable employment openings," as used in this clause--(1) Includes, but is not limited to, openings that occur in jobs categorized as—



(i) Production and nonproduction; 




(ii) Plant and office; (iii) Laborers and mechanics; 



(iv) Supervisory and nonsupervisory; 



(v) Technical; and 



(vi) Executive, administrative, and professional positions compensated on a salary basis of less than $25,000 a year; and (2) Includes full-time employment, temporary employment of over 3 days, and part-time employment, but not openings that the Contractor proposes to fill from within its own organization or under a customary and traditional employer-union hiring arrangement, nor openings in an educational institution that are restricted to students of that institution.

(b) General.


(1) Regarding any position for which the employee or applicant for employment is qualified, the Contractor shall not discriminate against the individual because the individual is a special disabled or Vietnam Era veteran. The Contractor agrees to take affirmative action to employ, advance in employment and otherwise treat qualified special disabled and Vietnam Era veterans without discrimination based upon their disability or veterans' status in all employment practices such as—



(i) Employment; 



(ii) Upgrading; 



(iii) Demotion or transfer; 



(iv) Recruitment; 



(v) Advertising; 



(vi) Layoff or termination; 


              (viii) Rates of pay or other forms of compensation; and 

                           (viii) Selection for training, including apprenticeship.


(2) The Contractor agrees to comply with the rules, regulations, and relevant orders of the Secretary of Labor (Secretary) issued under the Vietnam Era Veterans' Readjustment Assistance Act of 1972 (the Act), as amended.

(c) Listing openings.


(1) The Contractor agrees to list all suitable employment openings existing at contract award or occurring during contract performance, at an appropriate office of the State employment service system in the locality where the opening occurs. These openings include those occurring at any Contractor facility, including one not connected with performing this contract. An independent corporate affiliate is exempt from this requirement.


(2) State and local government agencies holding Federal contracts of $10,000 or more shall also list all their suitable openings with the appropriate office of the State employment service.


(3) The listing of suitable employment openings with the State employment service system is required at least concurrently with using any other recruitment source or effort and involves the obligations of placing a bona fide job order, including accepting referrals of veterans and nonveterans.  This listing does not require hiring any particular job applicant or hiring from any particular group of job applicants and is not intended to relieve the Contractor from any requirements of Executive orders or regulations concerning nondiscrimination in employment.


(4) Whenever the Contractor becomes contractually bound to the listing terms of this clause, it shall advise the State employment service system, in each State where it has establishments, of the name and location of each hiring location in the State. As long as the Contractor is contractually bound to these terms and has so advised the State system, it need not advise the State system of subsequent contracts. The Contractor may advise the State system when it is no longer bound by this contract clause.


(5) Under the most compelling circumstances, an employment opening may not be suitable for listing, including situations when (i) the Government's needs cannot reasonably be supplied, (ii) listing would be contrary to national security, or (iii) the requirement of listing would not be in the Government's interest.

(d) Applicability.


(1) This clause does not apply to the listing of employment openings which occur and are filled outside the 50 States, the District of Columbia, Puerto Rico, Guam, Virgin Islands, American Samoa, and the Trust Territory of the Pacific Islands.


(2) The terms of paragraph (c) above of this clause do not apply to openings that the Contractor proposes to fill from within its own organization or under a customary and traditional employer-union hiring arrangement. This exclusion does not apply to a particular opening once an employer decides to consider applicants outside of its own organization or employer-union arrangement for that opening.

(e) Postings.


(1) The Contractor agrees to post employment notices stating (i) the Contractor's obligation under the law to take affirmative action to employ and advance in employment qualified special disabled veterans and veterans of the Vietnam era, and (ii) the rights of applicants and employees.


(2) These notices shall be posted in conspicuous places that are available to employees and applicants for employment. They shall be in a form prescribed by the Director, Office of Federal Contract Compliance Programs, Department of Labor (Director), and provided by or through the Contracting Officer.


(3) The Contractor shall notify each labor union or representative of workers with which it has a collective bargaining agreement or other contract understanding, that the Contractor is bound by the terms of the Act, and is committed to take affirmative action to employ, and advance in employment, qualified special disabled and Vietnam Era veterans.

(f) Noncompliance. If the Contractor does not comply with the requirements of this clause, appropriate actions may be taken under the rules, regulations, and relevant orders of the Secretary issued pursuant to the Act.

(g) Subcontracts. The Contractor shall include the terms of this clause in every subcontract or purchase order of $10,000 or more unless exempted by rules, regulations, or orders of the Secretary. The Contractor shall act as specified by the Director to enforce the terms, including action for noncompliance.

(End of clause)

3.6.2-13        
Affirmative Action for Workers With Disabilities (April 2000)

(a)  General.  

             (1)  Regarding any position for which the employee or applicant for employment is qualified, the Contractor shall not discriminate against any employee or applicant because of physical or mental disability.  The Contractor agrees to take affirmative action to employ, advance in employment, and otherwise treat qualified individuals with disabilities without discrimination based upon their physical or mental disability in all employment practices such as--

 

(i) Recruitment, advertising, and job application procedures;

 

(ii) Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff, termination, right of return from layoff, and rehiring;

 

(iii) Rates of pay or any other form of compensation and changes in compensation;

 

(iv) Job assignments, job classifications, organizational structures, position descriptions, lines of progression, and seniority lists;

 

(v) Leaves of absence, sick leave, or any other leave;

 

(vi) Fringe benefits available by virtue of employment, whether or not administered by the Contractor;

 

(vii) Selection and financial support for training, including apprenticeships, professional meetings, conferences, and other related activities, and selection for leaves of absence to pursue training;

 

(viii) Activities sponsored by the Contractor, including social or recreational programs; and

 

(ix) Any other term, condition, or privilege of employment.

 
(2) The Contractor agrees to comply with the rules, regulations, and relevant orders of the Secretary of Labor (Secretary) issued under the Rehabilitation Act of 1973 (29 U.S.C. 793) (the Act), as amended.

(b)  Postings.  

(1)  The Contractor agrees to post employment notices stating--

 

(i) The Contractor's obligation under the law to take affirmative action to employ and advance in employment qualified individuals with disabilities; and

 

(ii) The rights of applicants and employees.

 
(2)  These notices shall be posted in conspicuous places that are available to employees and applicants for employment.  The Contractor shall ensure that applicants and employees with disabilities are informed of the contents of the notice (e.g., the Contractor may have the notice read to a visually disabled individual, or may lower the posted notice so that it might be read by a person in a wheelchair).  The notices shall be in a form prescribed by the Deputy Assistant Secretary for Federal Contract Compliance of the U.S. Department of Labor (Deputy Assistant Secretary) and shall be provided by or through the Contracting Officer.

             (3)  The Contractor shall notify each labor union or representative of workers with which it has a collective bargaining agreement or other contract understanding, that the Contractor is bound by the terms of Section 503 of the Act and is committed to take affirmative action to employ, and advance in employment, qualified individuals with physical or mental disabilities.

(c)  Noncompliance.  If the Contractor does not comply with the requirements of this clause, appropriate actions may be taken under the rules, regulations, and relevant orders of the Secretary issued pursuant to the Act.

(d)  Subcontracts.  The Contractor shall include the terms of this clause in every subcontract or purchase order in excess of $10,000 unless exempted by rules, regulations, or orders of the Secretary.  The Contractor shall act as specified by the Deputy Assistant Secretary to enforce the terms, including action for noncompliance.

(End of clause)

3.6.2-14        
Employment Reports on Special Disabled Veterans and Veterans of Vietnam Era (January 1998)

(a)  The contractor shall report at least annually, as required by the Secretary of Labor, on:

     (1)  The number of special disabled veterans and the number of veterans of the Vietnam era in the workforce of the contractor by job category and hiring location; and 

     (2)  The total number of new employees hired during the period covered by the report, and of that total, the number of special disabled veterans, and the number of veterans of the Vietnam era.  

(b)  The above items shall be reported by completing the form titled 'Federal Contractor Veterans' Employment Report VETS-100.'

(c)  Reports shall be submitted no later than March 31 of each year beginning March 31, 1988.

(d)  The employment activity report required by paragraph (a)(2) of this clause shall reflect total hires during the most recent 12-month period as of the ending date selected for the employment profile report required by paragraph (a)(1) of this clause.  Contractors may select an ending date: (1) As of the end of any pay period during the period January through March 1st of the year the report is due, or (2) as of December 31, if the contractor has previous written approval from the Equal Employment Opportunity Commission to do so for purposes of submitting the Employer Information Report EEO-1 (Standard Form 100).

(e)  The count of veterans reported according to paragraph (a) of this clause shall be based on voluntary disclosure.  Each contractor subject to the reporting requirements at 38 U.S.C. 2012(d) shall invite all special disabled veterans and veterans of the Vietnam era who wish to benefit under the affirmative action program at 38 U.S.C. 2012 to identify themselves to the contractor.  The invitation shall state that the information is voluntarily provided, that the information will be kept confidential, that disclosure or refusal to provide the information will not subject the applicant of employee to any adverse treatment and that the information will be used only in accordance with the regulations promulgated under 38 U.S.C. 2012.

(f) Subcontracts.  The Contractor shall include the terms of this clause in every subcontract or purchase order of $10,000 or more unless exempted by rules, regulations, or orders of the Secretary.

(End of clause)

3.6.2-16        
Notice to the Government of Labor Disputes (April 1996)

(a)  If the Contractor has knowledge that any actual or potential labor dispute is delaying or threatens to delay the timely performance of this contract, the Contractor shall immediately give notice, including all relevant information, to the Contracting Officer.

(b)  The Contractor agrees to insert the substance of this clause, including this paragraph (b), in any subcontract to which a labor dispute may delay the timely performance of this contract; except that each subcontract shall provide that in the event its timely performance is delayed or threatened by delay by any actual or potential labor dispute, the subcontractor shall immediately notify the next higher tier subcontractor or the prime Contractor, as the case may be, of all relevant information concerning the dispute.

(End of clause)

3.6.2-18        
Davis Bacon Act (April 1996)

(a)  All laborers and mechanics employed or working upon the site of the work will be paid unconditionally and not less often than once a week, and without subsequent deduction or rebate on any account (except such payroll deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR Part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalents thereof due at time of payment computed at rates not less than those contained in the wage determination of the Secretary of Labor which is attached hereto and made a part hereof, regardless of any contractual relationship which may be alleged to exist between the Contractor and such laborers and mechanics.  Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to such laborers or mechanics, subject to the provisions of paragraph (d) of this clause; also, regular contributions made or costs incurred for more than a weekly period (but not less often than quarterly) under plans, funds, or programs which cover the particular weekly period are deemed to be constructively made or incurred during such period.  Such laborers and mechanics shall be paid not less than the appropriate wage rate and fringe benefits in the wage determination for the classification of work actually performed, without regard to skill, except as provided in the clause titled "Apprentices, Trainees, and Helpers."  Laborers or mechanics performing work in more than one classification may be compensated at the rate specified for each classification for the time actually worked therein; provided, that the employer's payroll records accurately set forth the time spent in each classification in which work is performed.  The wage determination (including any additional classifications and wage rates conformed under paragraph (b) of this clause) and the Davis-Bacon poster (WH-1321) shall be posted at all times by the Contractor and its subcontractors at the site of the work in a prominent and accessible place where it can be easily seen by the workers.

(b)  Additional wage classifications.

     (1)  The Contracting Officer shall require that any class of laborers or mechanics, including helpers, which is not listed in the wage determination and which is to be employed under the contract shall be classified in conformance with the wage determination.  The Contracting Officer shall approve an additional classification, and wage rate and fringe benefits therefor, only when all the following criteria have been met:

          (A)  Except with respect to helpers as defined in 29 CFR 5.2(n)(4), the work to be performed by the classification requested is not performed by a classification in the wage determination.

          (B)  The classification is utilized in the area by the construction industry.

          (C)  The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage rates contained in the wage determination.

          (D)  With respect to helpers, such classification prevails in the area in which the work is performed.

     (2)  If the Contractor and the laborers and mechanics to be employed in the classification (if known), or their representatives, and the Contracting Officer agree on the classification and wage rate (including the amount designated for fringe benefits where appropriate), a report of the action taken shall be sent by the Contracting Officer to the Administrator of the Wage and Hour Division, Employment Standards Administration, U.S. Department of Labor, Washington, DC 20210.  The Administrator or an authorized representative will approve, modify, or disapprove every additional classification action within 30 days of receipt and so advise the Contracting Officer or will notify the Contracting Officer within the 30-day period that additional time is necessary.

     (3)  In the event the Contractor, the laborers or mechanics to be employed in the classification, or their representatives, and the Contracting Officer do not agree on the proposed classification and wage rate (including the amount designated for fringe benefits, where appropriate), the Contracting Officer shall refer the questions, including the views of all interested parties and the recommendation of the Contracting Officer, to the Administrator of the Wage and Hour Division for determination.  The Administrator, or an authorized representative, will issue a determination within 30 days of receipt and so advise the Contracting Officer or will notify the Contracting Officer within the 30-day period that additional time is necessary.

     (4)  The wage rate (including fringe benefits, where appropriate) determined pursuant to subparagraphs (b)(2) or (b)(3) of this clause shall be paid to all workers performing work in the classification under this contract from the first day on which work is performed in the classification.

(c)  Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics includes a fringe benefit which is not expressed as an hourly rate, the Contractor shall either pay the benefit as stated in the wage determination or shall pay another bona fide fringe benefit or an hourly cash equivalent thereof.

(d)  If the Contractor does not make payments to a trustee or other third person, the Contractor may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing bona fide fringe benefits under a plan or program; provided that the Secretary of Labor has found, upon the written request of the Contractor, that the applicable standards of the Davis-Bacon Act have been met.  The Secretary of Labor may require the Contractor to set aside in a separate account assets for the meeting of obligations under the plan or program.

(e)  The FAA reserves the unilateral right to modify this contract to incorporate changes to the wage rates issued by the Department of Labor.  If such changes cause an increase or decrease in the contractor's cost of performance, the Contracting Officer shall equitably adjust the contract price.

(f)  The Contractor shall comply with the requirements of the Copeland ("Anti-Kickback") Act (18 U.S.C. 874 and 40 U.S.C. 276c) and its implementing regulations (29 CFR Part 3), which prohibit inducing or intimidating employees to accept lessor compensation than they are entitled to under a contract of employment.

(End of clause)

3.6.2-29        
Statement of Equivalent Rates for Federal Hires (April 1996)

In compliance with the Service Contract Act of 1965, as amended, and the regulations of the Secretary of Labor (29 CFR Part 4), this clause identifies the classes of service employees expected to be employed under the contract and states the wages and fringe benefits payable to each if they were employed by the contracting agency subject to the provisions of 5 U.S.C. 5341 or 5332.  This Statement is for Information Only:  It Is Not a Wage Determination

Employee class

Monetary Wage-Fringe Benefits

_____________

__________________________

_____________

__________________________

_____________

__________________________

_____________

__________________________

_____________

__________________________

(End of clause)

3.6.2-35        
Prevention of Sexual Harassment (August 1998)

(a) 'Sexual Harassment', as used in this clause, means unwelcome sexual advances, requests for sexual favors, or other verbal or physical conduct of a sexual nature when (i) submission to such conduct is made either explicitly or implicitly a term or condition of an individual's employment; (ii) submission to or rejection of such conduct by an individual is used as the basis for employment decisions affecting such individuals; or (iii) such conduct has the purpose or effect of unreasonably interfering with an individual's work performance, or creating an intimidating, hostile, or offensive working environment.

(b)  It is FAA policy that sexual harassment will not be tolerated or condoned in the FAA workplace.  It is also FAA's intent to effectively address inappropriate conduct before it rises to the levels proscribed by the Equal Employment Opportunity Commission as "sexual harassment".  

(c)  The Contractor agrees to support this policy in performing work under this contract, and that sexual harassment in any form will not be tolerated in the FAA workplace.

(d)  If the Contractor, or a subcontractor of any tier, subcontracts any portion of the work under this contract, each such subcontract shall include this provision.

(e)  The Contractor shall take whatever corrective action it deems necessary to promptly address sexual harassment in the FAA workplace, or on an FAA site. The Contractor agrees to immediately provide the Contracting Officer all relevant information pertaining to any such conduct, and notify him/her of its planned action.

(f)  The Contracting Officer may require the Contractor to remove employee(s) from the FAA worksite that the Contracting Officer deems to have engaged in sexual harassment.

(g)  Any FAA action under subsection (f) above does not relieve the Contractor of its liability or obligations under the Civil Rights Act of 1964, or any other applicable law or regulation.

(End of clause)

3.6.3-1         
Clean Air and Water Certification (April 2000)

The Offerors signature on this contract constitutes an affirmative attestation that:

(a)  Any facility to be used in the performance of this contract is not listed on the Environmental Protection Agency (EPA) List of Violating Facilities;

(b)  The Offeror will immediately notify the Contracting Officer, of the receipt of any communication from the Administrator, or a designee, of the EPA, indicating that any facility that the Offeror uses for the performance of the contract is under consideration to be listed on the EPA List of Violating Facilities; and

(c)  The Offeror will include a certification substantially the same as this certification, including this paragraph (c), in every nonexempt subcontract.

(End of provision)

3.6.3-2         
Clean Air and Clean Water (April 1996)

(a)  Definitions:  

     (1)  Air Act, as used in this clause, means the Clean Air Act (42 U.S.C. 7401 et seq.).  

     (2)  Clean air standards, as used in this clause, means--

          (i)  Any enforceable rules, regulations, guidelines, standards, limitations, orders, controls, prohibitions, work practices, or other requirements contained in, issued under, or otherwise adopted under the Air Act or Executive Order 11738;

          (ii)  An applicable implementation plan as described in section 110(d) of the Air Act (42 U.S.C. 7410(d));

          (iii)  An approved implementation procedure or plan under section 111(c) or section 111(d) of the Air Act (42 U.S.C. 7411(c) or (d)); or

          (iv)  An approved implementation procedure under section 112(d) of the Air Act (42 U.S.C. 7412(d)).

     (3)  Clean water standards, as used in this clause, means any enforceable limitation, control, condition, prohibition, standard, or other requirement promulgated under the Water Act or contained in a permit issued to a discharger by the Environmental Protection Agency (EPA) or by a State under an approved program, as authorized by section 402 of the Water Act (33 U.S.C. 1342), or by local government to ensure compliance with pretreatment regulations as required by section 307 of the Water Act (33 U.S.C. 1317).

     (4)  Compliance, as used in this clause, means compliance with--

          (i)  Clean air or water standards; or

          (ii)  A schedule or plan ordered or approved by a court of competent jurisdiction, the Environmental Protection Agency (EPA), or an air or water pollution control agency under the requirements of the Air Act or Water Act and related regulations.

     (5)  Facility, as used in this clause, means any building, plant, installation, structure, mine, vessel or other floating craft, location, or site of operations, owned, leased, or supervised by a Contractor or subcontractor, used in the performance of a contract or subcontract.  When a location or site of operations includes more than one building, plant, installation, or structure, the entire location or site shall be deemed a facility except when the Administrator, or a designee, of the Environmental Protection Agency (EPA) determines that independent facilities are collocated in one geographical area.

     (6)  Water Act, as used in this clause, means Clean Water Act (33 U.S.C. 1251 et seq.).

(b)  The Contractor agrees:

     (1)  To comply with all the requirements of section 114 of the Clean Air Act (42 U.S.C. 7414) and section 308 of the Clean Water Act (33 U.S.C. 1318) relating to inspection, monitoring, entry, reports, and information, as well as other requirements specified in section 114 and section 308 of the Air Act and the Water Act, and all regulations and guidelines issued to implement those acts before the award of this contract;

     (2)  That no portion of the work required by this prime contract will be performed in a facility listed on the EPA List of Violating Facilities on the date when this contract was awarded unless and until the EPA eliminates the name of the facility from the listing;

     (3)  To use best efforts to comply with clean air standards and clean water standards at the facility in which the contract is being performed; and

     (4)  To insert the substance of this clause into any nonexempt subcontract, including this subparagraph (b)(4).

(End of clause)

3.6.3-3         
Hazardous Material Identification and Material Safety Data (April 1996)

(a)  Hazardous material, as used in this clause, includes any material defined as hazardous under the latest version of Federal Standard No. 313 (including revisions adopted during the term of the contract).

(b)  The offeror must list any hazardous material, as defined in paragraph (a) of this clause, to be delivered under this contract.  The hazardous material shall be properly identified and include any applicable identification number, such as National Stock Number or Special Item Number.  This information shall also be included on the Material Safety Data Sheet submitted under this contract.


Material (If none, insert None) 
__________________________________


Identification No.
__________________________________

(c)  The apparently successful offeror, by acceptance of the contract, certifies that the list in paragraph (b) of this clause is complete.  This list must be updated during performance of the contract whenever the Contractor determines that any other material to be delivered under this contract is hazardous.

(d)  The apparently successful offeror agrees to submit, for each item as required prior to award, a Material Safety Data Sheet, meeting the requirements of 29 CFR 1910.1200(g) and the latest version of Federal Standard No. 313, for all hazardous material identified in paragraph (b) of this clause.  Data shall be submitted in accordance with Federal Standard No. 313, whether or not the apparently successful offeror is the actual manufacturer of these items.  Failure to submit the Material Safety Data Sheet prior to award may result in the apparently successful offeror being considered nonresponsible and ineligible for award.

(e)  If, after award, there is a change in the composition of the item(s) or a revision to Federal Standard No. 313, which renders incomplete or inaccurate the data submitted under paragraph (d) of this clause or the certification submitted under paragraph (c) of this clause, the Contractor shall promptly notify the Contracting Officer and resubmit the data.

(f)  Neither the requirements of this clause nor any act or failure to act by the Government shall relieve the Contractor of any responsibility or liability for the safety of Government, Contractor, or subcontractor personnel or property.

(g)  Nothing contained in this clause shall relieve the Contractor from complying with applicable Federal, State, and local laws, codes, ordinances, and regulations (including the obtaining of licenses and permits) in connection with hazardous material.

(h)  The Government's rights in data furnished under this contract with respect to hazardous material are as follows:

     (1)  To use, duplicate and disclose any data to which this clause is applicable.  The purposes of this right are to-

          (i)  Apprise personnel of the hazards to which they may be exposed in using, handling, packaging, transporting, or disposing of hazardous materials;

          (ii)  Obtain medical treatment for those affected by the material;

          (iii)  Have others use, duplicate, and disclose the data for

the Government for these purposes.

     (2)  To use, duplicate, and disclose data furnished under this clause, in accordance with subparagraph (h)(1) of this clause, in precedence over any other clause of this contract providing for rights in data.

     (3)  The Government is not precluded from using similar or identical data acquired from other sources.

(i)  Except as provided in paragraph (i)(2) the Contractor shall prepare and submit a sufficient number of Material Safety Data Sheets (MSDS's), meeting the requirements of 29 CFR 1910.1200(g) and the latest version of Federal Standard No. 313, for all hazardous materials identified in paragraph (b) of this clause.

     (1)  For items shipped to consignees, the Contractor shall include a copy of the MSDS with the packing list or other suitable shipping document which accompanies each shipment.  Alternatively, the Contractor is permitted to transmit MSDS's to consignees in advance of receipt of shipments by consignees, if authorized in writing by the Contracting Officer.

     (2)  For items shipped to consignees identified by mailing address as agency depots, distribution centers or customer supply centers, the Contractor shall provide one copy of the MSDS's in or on each shipping container.  If affixed to the outside of each container, the MSDS must be placed in a weather resistant envelope.

(End of clause)

3.6.3-7         
Waste Reduction Program (August 1998)

(a) Definition. "Waste reduction," as used in this clause, means preventing or decreasing the amount of waste being generated through waste prevention, recycling, or purchasing recycled and environmentally preferable products. 

(b) Consistent with the requirements of Section 701 of Executive Order 12873, the Contractor shall establish a program to promote cost-effective waste reduction in all operations and facilities covered by this contract. Any such program shall comply with applicable Federal, State, and local requirements, specifically including Section 6002 of the Resource Conservation and Recovery Act (42 U.S.C. 6901, et seq.) and implementing regulations.

(End of clause)

3.6.3-8         
Ozone Depleting Substance (August 1998)

(a) Definition. "Ozone-depleting substance", as used in this clause, means any substance designated as Class I by the Environmental Protection Agency (EPA) (40 CFR Part 82), including but not limited to chlorofluorocarbons, halons, carbon tetrachloride, and methyl chloroform; or any substance designated as Class II by EPA (40 CFR Part 82), including but not limited to hydrochlorofluorocarbons. 

(b) The Contractor shall label products which contain or are manufactured with ozone-depleting substances in the manner and to the extent required by 42 U.S.C. 7671j (b), (c), and (d) and 40 CFR Part 82, Subpart E, as follows: 

"Warning 

Contains (or manufactured with, if applicable) [Contractor to insert information], a substance(s) which harm(s) public health and environment by destroying ozone in the upper atmosphere."

(End of clause)

3.6.3-10        
Certification of Toxic Chemical Release Reporting (August 1998)

(a)  Submission of this certification is a prerequisite for making or entering into this contract imposed by Executive Order 12969, August 8, 1995. 

(b)  By signing this offer, the offeror certifies that-- 


(1)  As the owner or operator of facilities that will be used in the performance of this contract that are subject to the filing and reporting requirements described in section 313 of the Emergency Planning and Community Right-to-Know Act of 1986 (EPCRA) (42 U.S.C. 11023) and section 6607 of the Pollution Prevention Act of 1990 (PPA) (42 U.S.C. 13106), the offeror will file and continue to file for such facilities for the life of the contract the Toxic Chemical Release Inventory Form (Form R) as described in sections 313(a) and (g) of EPCRA and section 6607 of PPA; or 


(2)  None of its owned or operated facilities to be used in the performance of this contract is subject to the Form R filing and reporting requirements because each such facility is exempt for at least one of the following reasons: [Offeror check each block that is applicable.] 


__(i) The facility does not manufacture, process, or otherwise use any toxic chemicals listed under section 313(c) of EPCRA, 42 U.S.C. 11023(c); 


__(ii) The facility does not have 10 or more full-time employees as specified in section 313(b)(1)(A) of EPCRA, 42 U.S.C. 11023(b)(1)(A); 


__(iii) The facility does not meet the reporting thresholds of toxic chemicals established under section 313(f) of EPCRA, 42 U.S.C. 11023(f) (including the alternate thresholds at 40 CFR 372.27, provided an appropriate certification form has been filed with EPA); 


__(iv) The facility does not fall within Standard Industrial Classification Code (SIC) designations 20 through 39 or;


__(v) The facility is not located within any State of the United States, the District of Columbia, the Commonwealth of Puerto Rico, Guam, American Samoa, the United States Virgin Islands, the Northern Mariana Islands, or any other territory or

possession over which the United States has jurisdiction.

(End of provision)

3.6.3-13        
Recycle Content and Environmentally Preferable Products (January 2002)

Contractors are required to purchase and use materials that contain recycled content and environmentally preferable products as outlined in the EPA Comprehensive Procurement Guidelines (CPG), listed below, in accordance with E.O. 13101.

EPA's LIST OF DESIGNATED PRODUCTS

http://www.asu.faa.gov/ConWrite/Docs/Full_Text_of_6.3.6-13.doc
(End of Clause)

3.6.3-14        
Use Of Environmentally Preferable Products (January 2002)

(a) The offeror’s signature on this contract certifies that environmentally preferable products will be used in products and services for construction where applicable

(b) Definition.

Environmentally preferable as used in this clause means products or services that have a lesser or reduced effect on human health and the environment when compared with competing products or services that serve the same purpose.

(End of Clause)

3.6.4-2         
Buy American Act--Supplies (July 1996)

(a)  The Buy American Act (41 U.S.C. 10) and Executive Order No. 10582, dated December 17, 1954, as amended, provide that the Government give preference to domestic end products.

(b)  Definitions:  


(1)  "Components," as used in this clause, means those articles, materials, and supplies incorporated directly into the end products.


(2)  "Domestic end product," as used in this clause, means (1) an unmanufactured end product mined or produced in the United States, or (2) an end product manufactured in the United States, if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  Components of foreign origin of the same class or kind as the products referred to in subparagraphs (c)(2) or (3) of this clause shall be treated as domestic.  Scrap generated, collected, and prepared for processing in the United States is considered domestic.


(3)  "End products," as used in this clause, means those articles, materials, and supplies to be acquired for public use under this contract.


(4)  "Foreign offer," as used in this clause, means an offered price for a foreign end product, including transportation to destination and duty (whether or not a duty free entry certificate is issued).

(c)  The Contractor shall deliver only domestic end products, except those--


(1)  For use outside the United States;


(2)  That the FAA determines are not mined, produced, or manufactured in the United States in sufficient and reasonably available commercial quantities of a satisfactory quality;


(3)  For which the FAA determines that domestic preference would be inconsistent with the public interest; or


(4)  For which the FAA determines the cost to be unreasonable.



(i)  Unless the FAA determines otherwise, the offered price of a domestic end product is unreasonable when the lowest acceptable domestic offer exceeds the lowest acceptable foreign offer, inclusive of duty, by:




(A) More than 6 percent, if a domestic offer is from a large business that is not a labor surplus area concern; or




(B)  More than 12 percent, if a domestic offer is from a small business concern or any labor surplus area concern.



(ii)  The evaluation in subparagraph (i) above shall be applied on an item by item basis or to any group of items on which award may be made, as specifically provided by the screening information request.



(iii)  If an award of more than $250,000 would be made to a domestic concern if the 12 percent factor were applied, but not if the 6 percent factor were applied, the FAA will decide whether award to the domestic concern would involve unreasonable cost.

(End of clause)

3.6.4-3         
Buy American Act--Construction Materials (July 1996)

(a)  The Buy American Act (41 U.S.C. 10) and Executive Order No. 10582, dated December 17, 1954, as amended, provide that the Government give preference to domestic construction material.  The restrictions of the Buy American Act do not apply when the FAA determines use of a particular domestic construction material:  (i) would unreasonably increase the cost; (ii) would be impracticable; or (iii) is not mined, produced, or manufactured in sufficient and reasonably available commercial quantities of a satisfactory quality.

(b)  Definitions:  


(1)  "Components," as used in this clause, means those articles, materials, and supplies incorporated directly into construction materials.


(2)  "Construction material," as used in this clause, means an article, material, or supply brought to the construction site for incorporation into the building or work.  Construction material also includes an item brought to the site pre-assembled from articles, materials or supplies.  However, emergency life safety systems, such as emergency lighting, fire alarm, and audio evacuation systems, which are discrete systems incorporated into a public building or work and which are produced as a complete system, shall be evaluated as a single and distinct construction material regardless of when or how the individual parts or components of such systems are delivered to the construction site.


(3)  "Domestic construction material," as used in this clause, means (i) an unmanufactured construction material mined or produced in the United States, or (ii) a construction material manufactured in the United States, if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  Components of foreign origin of the same class or kind as the construction materials determined to be unavailable shall be treated as domestic.

(c)  The Contractor  agrees that only domestic construction material will be used by the Contractor, subcontractors, material men, and suppliers in the performance of this contract, except for foreign construction materials, if any, listed in this contract.

(End of clause)

3.6.4-4         
Buy American Act--Construction Materials under North American Free Trade Agreement (July 1996)

(a)  Definitions. As used in the clause--


(1)  "Components" means those articles, materials, and supplies incorporated directly into construction materials.


(2)  "Construction material" means an article, material, or supply brought to the construction site for incorporation into the building or work.  Construction material also includes an item brought to the site pre-assembled from articles, materials, or supplies.  However, emergency life safety systems, such as emergency lighting, fire alarm, and audio evacuation systems, which are discrete systems incorporated into a public building or work and which are produced as a complete system, shall be evaluated as a single and distinct construction material regardless of when or how the individual parts or components of such systems are delivered to the construction site.

 
(3)  "Domestic construction material" means (1) an unmanufactured construction material mined or produced in the United States, or (2) a construction material manufactured in the U.S., if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  Components of foreign origin of the same class or kind as the construction materials determined to be unavailable shall be treated as domestic.


(4)  "North American Free Trade Agreement (NAFTA) country" means Canada or Mexico.


(5)  "NAFTA country construction material" means a construction material that (1) is wholly the growth, product, or manufacture of a NAFTA country, or (2) in the case of a construction material which consists in whole or in part of materials from another country or instrumentality, has been substantially transformed in a NAFTA country into a new and different construction material distinct from the materials from which it was transformed.


(6)  "Unavailable construction materials," as determined by the FAA, means those articles, materials, and supplies not mined produced, or manufactured in the United States in sufficient and reasonably available commercial quantities of a satisfactory quality (upon request, the Contracting Officer will provide lists of articles, materials, and supplies excepted from the Buy American Act).

(b)  The Buy American Act (41 U.S.C. 10) provides that the Government give preference to domestic material.  In addition, the North American Free Trade Agreement (NAFTA), provides that NAFTA construction materials are exempted from application of the Buy American Act when:


(1)  The acquisition value of the construction contract is $6,500,000 or more; and 


(2)  NAFTA country construction material will be used.

(c)  The Contractor agrees that only domestic construction materials, or NAFTA country construction materials will be used by the Contractor, subcontractors, material men and suppliers in the performance of this contract, except for other foreign construction materials, if any, listed in this contract.

(End of clause)

3.6.4-6         
Balance of Payments Program (July 1996)

(a)  This clause, which applies to contracts for use outside of the United States, implements the Balance of Payments Program by providing a preference for domestic end products or services over foreign end products or services.

(b)  Definition:


(1)  "Components," as used in this clause, means those articles, materials, and supplies directly incorporated into the end products.


(2)  "Domestic end product," as used in this clause, means:



(i)  An unmanufactured end product mined or produced in the United States; or



(ii)  An end product manufactured in the United States, if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  Components of foreign origin of the same class or kind as those that the agency determines are not mined, produced, or manufactured in the United States in sufficient reasonably available commercial quantities of a satisfactory quality shall be treated as domestic.  Components of unknown origin shall be considered foreign.  Scrap generated, collected, and prepared for processing in the United States is considered domestic.


(3)  "Domestic services," as used in this clause, means services performed in the United States.  If services provided under a single contract are performed both in and outside the United States, they shall be considered domestic if 25 percent or less of their total cost is attributable to services (including incidental supplies used in connection with these services) performed outside the United States.


(4)  "End product," as used in this clause, means an article, material, or supply acquired for public use under this contract.


(5)  "Foreign end product," as used in this clause, means a product other than a domestic end product.

(c)  The Contractor agrees that there will be delivered under this contract only domestic end products or services unless, in its offer, it specified delivery of foreign end products or services in the provision "Balance of Payments Program Certificate." .  An offer based on supplying a foreign end product or service, if accepted, will permit the Contractor to supply a product or service without regard to the requirements of this clause.

(d)  Offers will be evaluated in accordance with the following.  Each offer of an end product other than a domestic end product shall be increased by 50 percent.  If this procedure results in a tie between a foreign offer as evaluated and a domestic offer, the domestic offer shall be considered the successful offer.  Any domestic end product offer that exceeds such evaluated other end product shall be considered unreasonable in cost or inconsistent with the public interest.

(End of clause)

3.6.4-8         
Buy American Act--NAFTA Implementation Act--Balance of Payments Program (July 1996)

(a)  Definitions.  As used in this clause--


(1)  "Components" means those articles, materials, and supplies incorporated directly into the end products.  Domestic end product means (i) an unmanufactured end product mined or produced in the United States, or (ii) an end product manufactured in the United States, if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  A component shall also be considered to have been mined, produced, or manufactured in the United States (regardless of its source in fact) if the end product in which it is incorporated is manufactured in the United States and the component is of a class or kind (i) determined by the Government, to be not mined, produced, or manufactured in the United States in sufficient and reasonably available commercial quantities of a satisfactory quality, or (ii) to which the agency head concerned has determined that it would be inconsistent with the public interest to apply the restrictions of the Buy American Act.


(2)  "End products" means those articles, materials, and supplies to be acquired under this contract for public use.


(3)  "Foreign end product" means an end product other than a domestic end product.


(4)  "North American Free Trade Agreement (NAFTA) country" means Canada or Mexico.


(5)  "NAFTA country end product" means an article that (i) is wholly the growth, product, or manufacture of a NAFTA country, or (ii) in the case of an article which consists in whole or in part of materials from another country or instrumentality, has been substantially transformed in a NAFTA country into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.  The term refers to a product offered for purchase under a supply contract, but for purposes of calculating the value of the end product includes services (except transportation services) incidental to its supply; provided, that the value of those incidental services does not exceed that of the product itself.

(b)  This clause implements the Buy American Act (41 U.S.C. 10), the North American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 2057), and the Balance of Payments Program by providing a preference for domestic end products over foreign end products, except for certain foreign end products which meet the requirements for classification as NAFTA country end products.

(c)  The Contracting Officer has determined that the NAFTA applies to this acquisition.  Unless otherwise specified, the Acts apply to all items in the schedule.  The Contractor agrees to deliver under this contract only domestic end products unless in its offer, it specifies delivery of foreign end products in the provision "Buy American Act-North American Free Trade Agreement Implementation Act-Balance of Payments Program Certificate." An offer based on supplying a NAFTA country end product requires the Contractor to supply a NAFTA country end product or, at the Contractor's option, a domestic end product.

(d) The restrictions of the Buy American Act or the Balance of Payments Program will be applied to foreign offers, except as follows:



(1) Canadian end products under supply contracts with an estimated value above $25,000 and Mexican end products under supply contracts with an estimated value above $50,000.



(2)  NAFTA country construction materials under construction contracts with an estimated acquisition value of $6,500,000 or more.

(End of clause)

3.6.4-10        
Restrictions on Certain Foreign Purchases (April 1996)

(a)  Unless advance written approval of the Contracting Officer is obtained, the Contractor shall not acquire for use in the performance of this contract--

     (1)  Any supplies or services originating from sources within the communist areas of North Korea, Vietnam, Cambodia, or Cuba;

     (2)  Any supplies that are or were located in or transported from or through North Korea, Vietnam, Cambodia, or Cuba; or

     (3)  Arms, ammunition, or military vehicles produced in South Africa, or manufacturing data for such articles.

(b)  The Contractor shall not acquire for use in the performance of this contract supplies or services originating from sources within Iraq, any supplies that are or were located in or transported from or through Iraq, or any supplies or services from entities controlled by the Government of Iraq.

(c)  The Contractor agrees to insert the provisions of this clause, including this paragraph (c), in all subcontracts hereunder.

(End of clause)

3.6.4-12        
European Union Sanction for End Products (April 1996)

(a)  Definitions. As used in this clause--

     (1)  "Sanctioned European Union (EU) end product" means an article that (i) is wholly the growth, product or manufacture of a sanctioned member state of the EU, or (ii) in the case of an article which consists in whole or in part of materials from another country or instrumentality, has been substantially transformed in a sanctioned EU country into a new and different article of commerce with a name, character or use distinct from that from which it was so transformed.  The term refers to a product offered for purchase under a supply contract, but for purposes of calculating the value of the end product includes services (except transportation services) incidental to its supply; provided, that the value of these incidental services does not exceed that of the product itself.

     (2)  "Sanctioned member state of the EU" is any of the following countries: Austria, Belgium, Denmark, Finland, France, Ireland, Italy, Luxembourg, the Netherlands, Sweden, and the United Kingdom.

(b)  Agreement.  The Contractor agrees that no sanctioned EU end products will be delivered under this contract.

(End of clause)

3.6.4-13        
European Union Sanction for Services (April 1996)

(a)  Definition.  "Sanctioned member state of the European Union (EU)," as used in this clause, is any of the following countries: Austria, Belgium, Denmark, Finland, France, Ireland, Italy, Luxembourg, the Netherlands, Sweden, and the United Kingdom.

(b)  Agreement. The Contractor agrees not to perform services under this contract in a sanctioned member state of the EU.  This does not apply to subcontracts.

(End of clause)

3.6.4-14        
Balance of Payments Program--Construction Materials--NAFTA (July 1996)

(a)  This clause applies to construction contracts outside of the United States.

(b)  Definitions.  As used in this clause:


(1)  "Construction material," as used in this clause, means an article, material, or supply brought to the construction site for incorporation into the building or work.  Construction material also includes an item brought to the site pre-assembled from articles, materials or supplies.  However, emergency life safety systems, such as emergency lighting, fire alarm, and audio evacuation systems, which are discrete systems incorporated into a public building or work and which are produced as a complete system, shall be evaluated as a single and distinct construction material regardless of when or how the individual parts or components of such systems are delivered to the construction site.


(2)  "Domestic construction material," as used in this clause, means (i) an unmanufactured construction material mined or produced in the United States, or (ii) a construction material manufactured in the United States, if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  Components of foreign origin of the same class or kind as the construction materials determined to be unavailable shall be treated as domestic.


(3)  "NAFTA country construction material" means a construction material that (a) is wholly the growth, product, or manufacture of a NAFTA country  in the case of a construction material which consists in whole or in part of materials from another country or instrumentality, has been substantially transformed in a designated country into a new and different construction material distinct from the materials from which it was transformed.


(4)  "North American Free Trade Agreement (NAFTA) country" means Canada or Mexico.


(5)  "Unavailable construction materials," as determined by the FAA, are those articles, materials, and supplies not mined produced, or manufactured in the United States in sufficient and reasonably available commercial quantities of a satisfactory quality (upon request, the Contracting Officer will provide lists of articles, materials, and supplies excepted from the Buy American Act).

(c)  The Balance of Payments Program provides that the FAA give preference to domestic construction material.

(d) The Contractor agrees that only domestic construction material or NAFTA country construction material will be used by the Contractor, subcontractors, material men, and suppliers in the performance of this contract, except for any nondomestic material, if any, listed in this contract.

(End of clause)

3.6.4-15        
Buy American Act Certificate (July 1996)

(a)  The offeror certifies that each end product, except as listed below, is a domestic end product (as defined in the clause "Buy American Act-Supplies,") and components of unknown origin are considered to have been mined, produced, or manufactured outside the United States.


Excluded End Product


Country of Origin


______________________

______________________


______________________

______________________


______________________

______________________


[list as necessary]

(b)  The offeror agrees to furnish any additional information as the Contracting Officer may request to verify the above information and to evaluate the offer.  Offerors may obtain from the Contracting Officer lists of articles, materials, and supplies excepted from the Buy American Act.

(End of provision)

3.6.5-1         
Utilization of Indian Organizations and Indian Owned Economic Enterprises (January 1999)

(a)  This clause applies only if the contract includes a subcontracting plan incorporated under the terms of the clause titled, “Small Business and Small Disadvantaged Business Subcontracting Plan.” 

(b)  Definitions.  

     (1)  As used in this clause, “Indian organization” means the governing body of any Indian tribe (as defined by 25 U.S.C. 1452(c)) or entity established or recognized by the governing body for the purposes of 25 U.S.C., chapter 17.

     (2)  “Indian-owned economic enterprise” means any Indian-owned (as determined by the Secretary of the Interior) commercial, industrial, or business activity established or organized for the purpose of profit, provided that Indian ownership shall constitute not less than 51percent of the enterprise.

(c)  The Contractor agrees to use its best efforts to give Indian organizations and Indian-owned economic enterprises the (25 U.S.C. 1544) maximum practicable opportunity to participate in the subcontracts it awards to the fullest extent consistent with efficient performance of its contract.

     (1)  The Contractor may rely on the written representation of the Indian organization or Indian-owned economic enterprise.

     (2)  If the cost of subcontracting with an Indian organization or Indian-owned economic enterprise exceeds the cost of acquiring the supplies or services from a non-Indian source, the Contractor may request an adjustment to the following:  (i) The estimated cost of a cost-type contract; (ii) The target cost of a cost-plus-incentive-fee prime contract; (iii) The target cost and ceiling price of a fixed-price incentive prime contract; or (iv) The price of a firm-fixed-price prime contract.

     (3)  The amount of the equitable adjustment to the prime contract shall be the lesser of--

          (i) The difference between the estimated cost, target cost or firm-fixed-price included in the subcontract initially awarded to the Indian organization or enterprise and the corresponding estimated cost, target cost or firm-fixed-price which would have been included in a subcontract with the otherwise low, non-Indian offeror; or 

          (ii) Five percent of the estimated cost, target cost or firm-fixed-price included in the subcontract initially awarded to the Indian organization or enterprise.

     (4) The Contractor has the burden of proving the amount claimed and must assert its request for an adjustment prior to completion of contract performance.

(d)  The Contracting Officer shall decide the amount of the adjustment and modify the contract accordingly.  The Contracting Officer's decision is final and not subject to the “Contract Disputes” clause of this contract.

(End of clause)

3.7-1           
Privacy Act Notification (October 1996)

The Contractor will be required to design, develop, or operate a system of records on individuals, to accomplish an agency function subject to the Privacy Act of 1974, Public Law 93-579, December 31, 1974 (5 U.S.C. 552a) and applicable agency regulations (49 CFR Part 10).  Violation of the Act may involve the imposition of criminal penalties.

(End of clause)

3.7-2           
Privacy Act (October 1996)

(a) The Contractor agrees to--


(1) Comply with the Privacy Act of 1974 (the Act) and the agency rules and regulations (49 CFR Part 10) issued under the Act in the design, development, or operation of any system of records on individuals to accomplish an agency function when the contract specifically identifies--



(i)  The systems of records; and



(ii)  The design, development, or operation work that the contractor is to perform;


(2)  Include the Privacy Act notification contained in this contract in every solicitation and resulting subcontract and in every subcontract awarded without a solicitation, when the work statement in the proposed subcontract requires the redesign, development, or operation of a system of records on individuals that is subject to the Act; and


(3)  Include this clause, including this subparagraph (3), in all subcontracts awarded under this contract which requires the design, development, or operation of such a system of records.

(b)  In the event of violations of the Act, a civil action may be brought against the agency involved when the violation concerns the design, development, or operation of a system of records on individuals to accomplish an agency function, and criminal penalties may be imposed upon the officers or employees of the agency when the violation concerns the operation of a system of records on individuals to accomplish an agency function.  For purposes of the Act, when the contract is for the operation of a system of records on individuals to accomplish an agency function, the Contractor is considered to be an employee of the agency.

(c)          (1)  'Operation of a system of records,' as used in this clause, means performance of any of the activities associated with maintaining the system of records, including the collection, use, and dissemination of records.


(2)  'Record,' as used in this clause, means any item, collection, or grouping of information about an individual that is maintained by an agency, including, but not limited to, education, financial transactions, medical history, and criminal or employment history and that contains the person's name, or the identifying

number, symbol, or other identifying particular assigned to the individual, such as a fingerprint or voiceprint or a photograph.


(3)  'System of records on individuals,' as used in this clause, means a group of any records under the control of any agency from which information is retrieved by the name of the individual or by some identifying number, symbol, or other identifying particular assigned to the individual.

(End of clause)

3.8.2-9         
Site Visit (April 1996)

Offerors or quoters are urged and expected to inspect the site where services are to be performed and to satisfy themselves regarding all general and local conditions that may affect the cost of contract performance, to the extent that the information is reasonably obtainable.  In no event shall failure to inspect the site constitute grounds for a dispute after contract award.

(End of provision)

3.8.2-10        
Protection of Government  buildings, Equipment, and Vegetation (April 1996)

The Contractor shall use reasonable care to avoid damaging existing buildings, equipment, and vegetation on the Government installation.  If the Contractor's failure to use reasonable care causes damage to any of this property, the Contractor shall replace or repair the damage at no expense to the Government as the Contracting Officer directs.  If the Contractor fails or refuses to make such repair or replacement, the Contractor shall be liable for the cost, which may be deducted from the contract price.

(End of clause)

3.8.2-11        
Continuity of Services (April 1996)

(a)  The Contractor recognizes that the services under this contract are vital to the Government and must be continued without interruption and that, upon contract expiration, a successor, either the Government or another contractor, may continue them.  The Contractor agrees to:

     (1) furnish phase-in training and 

     (2) exercise its best efforts and cooperation to effect an orderly and efficient transition to a successor.

(b)  The Contractor shall, upon the Contracting Officer's written notice: 

     (1) furnish phase-in, phase-out services for up to 90 days after this contract expires and 

     (2) negotiate in good faith a plan with a successor to determine the nature and extent of phase-in, phase-out services required.  The plan shall specify a training program and a date for transferring responsibilities for each division of work described in the plan, and shall be subject to the Contracting Officer's approval.  The Contractor shall provide sufficient experienced personnel during the phase- in, phase-out period to ensure that the services called for by this contract are maintained at the required level of proficiency.

(c)  The Contractor shall allow as many personnel as practicable to remain on the job to help the successor maintain the continuity and consistency of the services required by this contract.  The Contractor also shall disclose necessary personnel records and allow the successor to conduct onsite interviews with these employees.  If selected employees are agreeable to the change, the Contractor shall release them at a mutually agreeable date and negotiate transfer of their earned fringe benefits to the successor.

(d)  The Contractor shall be reimbursed for all reasonable phase-in, phase-out costs (i.e., costs incurred within the agreed period after contract expiration that result from phase-in, phase-out operations) and a fee (profit) not to exceed a prorata portion of the fee (profit) under this contract.

(End of clause)

3.10.1-1        
Notice of Intent To Disallow Costs (April 1996)

(a)  Notwithstanding any other clause of this contract--

     (1)  The Contracting Officer may at any time issue to the Contractor a written notice of intent to disallow specified costs incurred or planned for incurrence under this contract that have been determined not to be allowable under the contract terms; and

     (2)  The Contractor may, after receiving a notice under subparagraph (1) above, submit a written response to the Contracting Officer, with justification for allowance of the costs.  If the Contractor does respond within 60 days, the Contracting Officer shall, within 60 days of receiving the response, either make a written withdrawal of the notice or issue a written decision.

(b)  Failure to issue a notice under this "Notice of Intent to Disallow Costs" clause shall not affect the Government's rights to take exception to incurred costs.

(End of clause)

3.10.1-7        
Bankruptcy (April 1996)

In the event the Contractor enters into proceedings relating to bankruptcy, whether voluntary or involuntary, the Contractor agrees to furnish, by certified mail or electronic commerce method authorized by the contract, written notification of the bankruptcy to the Contracting Officer responsible for administering the contract.  This notification shall be furnished within five days of the initiation of the proceedings relating to bankruptcy filing.  This notification shall include the date on which the bankruptcy petition was filed, the identity of the court in which the bankruptcy petition was filed, and a listing of Government contract numbers and contracting offices for all Government contracts against which final payment has not been made.  This obligation remains in effect until final payment under this contract.

(End of clause)

3.10.1-9        
Stop-Work Order (October 1996)

(a)  The Contracting Officer may, at any time, by written order to the Contractor, require the Contractor to stop all, or any part, of the work called for by this contract for a period of 90 days after the order is delivered to the Contractor, and for any further period to which the parties may agree.  The order shall be specifically identified as a stop-work order issued under this clause.  Upon receipt of the order, the Contractor shall immediately comply with its terms and take all reasonable steps to minimize the incurrence of costs allocable to the work covered by the order during the period of work stoppage.  Within a period of 90 days after a stop-work order is delivered to the Contractor, or within any extension of that period to which the parties shall have agreed, the Contracting Officer shall either--


(1)  Cancel the stop-work order; or


(2)  Terminate the work covered by the order as provided in the termination for default or the termination for convenience clause of this contract.

(b)  If a stop-work order issued under this clause is canceled or the period of the order or any extension thereof expires, the Contractor shall resume work.  The Contracting Officer shall make an equitable adjustment in the delivery schedule or contract price, or both, and the contract shall be modified, in writing, accordingly, if-


(1)  The stop-work order results in an increase in the time required for, or in the Contractor's cost properly allocable to, the performance of any part of this contract; and


(2)  The Contractor asserts its right to the adjustment within 30 days after the end of the period of work stoppage; provided, that, if the Contracting Officer decides the facts justify the action, the Contracting Officer may receive and act upon a claim submitted at any time before final payment under this contract.

(c)  If a stop-work order is not canceled, and the work covered by the order is terminated for the convenience of the Government, the Contracting Officer shall allow reasonable costs resulting from the stop-work order in arriving at the termination settlement. 

(d)  If a stop-work order is not canceled and the work covered by the order is terminated for default, the Contracting Officer shall allow, by equitable adjustment or otherwise, reasonable costs resulting from the stop-work order.

(End of clause)

3.10.1-11       
Government Delay of Work (April 1996)

(a)  If the performance of all or any part of the work of this contract is delayed or interrupted (1) by an act of the Contracting Officer in the administration of this contract that is not expressly or impliedly authorized by this contract, or (2) by a failure of the Contracting Officer to act within the time specified in this contract, or within a reasonable time if not specified, an adjustment (excluding profit) shall be made for any increase in the cost of performance of this contract caused by the delay or interruption and the contract shall be modified in writing accordingly.  Adjustment shall also be made in the delivery or performance dates and any other contractual term or condition affected by the delay or interruption.  However, no adjustment shall be made under this clause for any delay or interruption to the extent that performance would have been delayed or interrupted by any other cause, including the fault or negligence of the Contractor, or for which an adjustment is provided or excluded under any other term or condition of this contract.

(b)  A claim under this clause shall not be allowed: 

     (1) for any costs incurred more than 20 days before the Contractor shall have notified the Contracting Officer in writing of the act or failure to act involved, and 

     (2) unless the claim, in an amount stated, is asserted in writing as soon as practicable after the termination of the delay or interruption, but not later than the day of final payment under the contract.

(End of clause)

3.10.1-12       
Changes--Fixed-Price (April 1996)

(a)  The Contracting Officer may at any time, by written order, and without notice to the sureties, if any, make changes within the general scope of this contract in any one or more of the following:

     (1)  Drawings, designs, or specifications when the supplies to be furnished are to be specially manufactured for the Government in accordance with the drawings, designs, or specifications.

     (2)  Method of shipment or packing.

     (3)  Place of delivery.

(b)  If any such change causes an increase or decrease in the cost of, or the time required for, performance of any part of the work under this contract, whether or not changed by the order, the Contracting Officer shall make an equitable adjustment in the contract price, the delivery schedule, or both, and shall modify the contract.

(c)  The Contractor must assert its right to an adjustment under this clause within 30 days from the date of receipt of the written order.  However, if the Contracting Officer decides that the facts justify it, the Contracting Officer may receive and act upon a proposal submitted before final payment of the contract.

(d)  If the Contractor's proposal includes the cost of property made obsolete or excess by the change, the Contracting Officer shall have the right to prescribe the manner of the disposition of the property.

(e)  Failure to agree to any adjustment shall be a dispute under the "Disputes" clause.  However, nothing in this clause shall excuse the Contractor from proceeding with the contract as changed.

(End of clause)

3.10.1-12/alt5  
Changes--Fixed-Price Alternate V (April 1996)

If the requirement is for research and development and it is desired to include the clause, substitute the following subparagraphs (a) (1) and (a)(3) and paragraph (b) for subparagraphs (a)(1) and (a)(3) and paragraph (b) of the basic clause:

(1)  Drawings, designs, or specifications.

(3)  Place of inspection, delivery, or acceptance.

(b)  If any such change causes an increase or decrease in the cost of, or time required for, performing this contract, whether or not changed by the order, the Contracting Officer shall make an equitable adjustment in (1) the contract price, the time of performance, or both; and (2) other affected terms of the contract, and shall modify the contract accordingly.

3.10.1-13       
Changes--Cost-Reimbursement (April 1996)

(a)  The Contracting Officer may at any time, by written order, and without notice to the sureties, if any, make changes within the general scope of this contract in any one or more of the following:

     (1)  Drawings, designs, or specifications when the supplies to be furnished are to be specially manufactured for the Government in accordance with the drawings, designs, or specifications.

     (2)  Method of shipment or packing.

     (3)  Place of delivery.

(b)  If any such change causes an increase or decrease in the estimated cost of, or the time required for, performance of any part of the work under this contract, whether or not changed by the order, or otherwise affects any other terms and conditions of this contract, the Contracting Officer shall make an equitable adjustment in the:

      (1) estimated cost, delivery or completion schedule, or both; 

      (2) amount of any fixed fee; and 

      (3) other affected terms and shall modify the contract accordingly.

(c)  The Contractor must assert its right to an adjustment under this clause within 30 days from the date of receipt of the written order.  However, if the Contracting Officer decides that the facts justify it, the Contracting Officer may receive and act upon a proposal submitted before final payment of the contract.

(d)  Failure to agree to any adjustment shall be a dispute under the Disputes clause.  However, nothing in this clause shall excuse the Contractor from proceeding with the contract as changed.

(e)  Notwithstanding the terms and conditions of paragraphs (a) and (b) above, the estimated cost of this contract and, if this contract is incrementally funded, the funds allotted for the performance of this contract, shall not be increased or considered to be increased except by specific written modification of the contract indicating the new contract estimated cost and, if this contract is incrementally funded, the new amount allotted to the contract.  Until this modification is made, the Contractor shall not be obligated to continue performance or incur costs beyond the point established in the "Limitation of Cost or Limitation of Funds" clause of this contract.

(End of clause)

3.10.1-13/alt5  
Changes--Cost-Reimbursement Alternate V (April 1996)

If the requirement is for research and development, and it is desired to include the clause, substitute the following subparagraphs (a)(1) and (a)(3) for subparagraphs (a)(1) and (a)(3) of the basic clause:

(1)  Drawings, designs, or specifications.

(3) Place of inspection, delivery, or acceptance.

3.10.1-14       
Changes--Time and Materials or Labor Hours (April 1996)

(a)  The Contracting Officer may at any time, by written order, and without notice to the sureties, if any, make changes within the general scope of this contract in any one or more of the following:

     (1)  Drawings, designs, or specifications.

     (2)  Method of shipment or packing.

     (3)  Place of delivery.

     (4)  Amount of Government-furnished property.

(b)  If any change causes an increase or decrease in any hourly rate, the ceiling price, or the time required for performance of any part of the work under this contract, whether or not changed by the order, or otherwise affects any other terms and conditions of this contract, the Contracting Officer shall make an equitable adjustment in the: 

     (1) ceiling price, 

     (2) hourly rates, 

     (3) delivery schedule, and 

     (4) other affected terms, and shall modify the contract accordingly.

(c)  The Contractor must assert its right to an adjustment under this clause within 30 days from the date of receipt of the written order.  However, if the Contracting Officer decides that the facts justify it, the Contracting Officer may receive and act upon a proposal submitted before final payment of the contract. 

(d)  Failure to agree to any adjustment shall be a dispute under the "Disputes" clause.  However, nothing in this clause shall excuse the Contractor from proceeding with the contract as changed.

(End of clause)

3.10.1-17       
Change Order Accounting (April 1996)

The Contracting Officer may require change order accounting whenever the estimated cost of a change or series of related changes exceeds $100,000.  The Contractor, for each change or series of related changes, shall maintain separate accounts, by job order or other suitable accounting procedure, of all incurred segregable, direct costs (less allocable credits) of work, both changed and not changed, allocable to the change.  The Contractor shall maintain such accounts until the parties agree to an equitable adjustment for the changes ordered by the Contracting Officer or the matter is conclusively disposed of in accordance with the "Disputes" clause.

(End of clause)

3.10.1-18       
Notification of Changes (April 1996)

(a)  Definitions.

"Contracting Officer," as used in this clause, does not include any representative of the Contracting Officer.  Specifically Authorized Representative (SAR), as used in this clause, means any person the Contracting Officer has so designated by written notice (a copy of which shall be provided to the Contractor) which shall refer to this subparagraph and shall be issued to the designated representative before the SAR exercises such authority.

(b)  Notice.  The primary purpose of this clause is to obtain prompt reporting of Government conduct that the Contractor considers to constitute a change to this contract.  Except for changes identified as such in writing and signed by the Contracting Officer, the Contractor shall notify the Contracting Officer in writing promptly, within --- (to be negotiated) calendar days from the date that the Contractor identifies any Government conduct (including actions, inactions, and written or oral communications) that the Contractor regards as a change to the contract terms and conditions.  On the basis of the most accurate information available to the Contractor, the notice shall state--

     (1)  The date, nature, and circumstances of the conduct regarded as a change;

     (2)  The name, function, and activity of each Government individual and Contractor official or employee involved in or knowledgeable about such conduct;

     (3)  The identification of any documents and the substance of any oral communication involved in such conduct;

     (4)  In the instance of alleged acceleration of scheduled performance or delivery, the basis upon which it arose;

     (5)  The particular elements of contract performance for which the Contractor may seek an equitable adjustment under this clause, including-

          (i)  What contract line items have been or may be affected by the alleged change;

          (ii)  What labor or materials or both have been or may be added, deleted, or wasted by the alleged change;

          (iii)  To the extent practicable, what delay and disruption in the manner and sequence of performance and effect on continued performance have been or may be caused by the alleged change;

          (iv)  What adjustments to contract price, delivery schedule, and other provisions affected by the alleged change are estimated;

     (6)  The Contractor's estimate of the time by which the Government must respond to the Contractor's notice to minimize cost, delay or disruption of performance.

(c)  Continued performance.  Following submission of the notice required by (b) above, the Contractor shall diligently continue performance of this contract to the maximum extent possible in accordance with its terms and conditions as construed by the Contractor, unless the notice reports a direction of the Contracting Officer or a communication from a SAR of the Contracting Officer, in either of which events the Contractor shall continue performance; provided, however, that if the Contractor regards the direction or communication as a change as described in (b) above, notice shall be given in the manner provided.  All directions, communications, interpretations, orders and similar actions of the SAR shall be reduced to writing promptly and copies furnished to the Contractor and to the Contracting Officer.  The Contracting Officer shall promptly countermand any action which exceeds the authority of the SAR.

(d)  Government response.  The Contracting Officer shall promptly, within --- (to be negotiated) calendar days after receipt of notice, respond to the notice in writing.  In responding, the Contracting Officer shall either--

     (1)  Confirm that the conduct of which the Contractor gave notice constitutes a change and when necessary direct the mode of further performance;

     (2)  Countermand any communication regarded as a change;

     (3)  Deny that the conduct of which the Contractor gave notice constitutes a change and when necessary direct the mode of further performance; or

     (4)  In the event the Contractor's notice information is inadequate to make a decision under (1), (2), or (3) above, advise the Contractor what additional information is required, and establish the date by which it should be furnished and the date thereafter by which the Government will respond.

(e)  Equitable adjustments. 

     (1)  If the Contracting Officer confirms that Government conduct effected a change as alleged by the Contractor, and the conduct causes an increase or decrease in the Contractor's cost of, or the time required for,  performance of any part of the work under this contract, whether changed or not changed by such conduct, an equitable adjustment shall be made--

          (i)  In the contract price or delivery schedule or both; and

          (ii)  In such other provisions of the contract as may be affected.

     (2)  The contract shall be modified in writing accordingly.  In the case of drawings, designs or specifications which are defective and for which the Government is responsible, the equitable adjustment shall include the cost and time extension for delay reasonably incurred by the Contractor in attempting to comply with the defective drawings, designs or specifications before the Contractor identified, or reasonably should have identified, such defect.  When the cost of property made obsolete or excess as a result of a change confirmed by the Contracting Officer under this clause is included in the equitable adjustment, the Contracting Officer shall have the right to prescribe the manner of disposition of the property.  The equitable adjustment shall not include increased costs or time extensions for delay resulting from the Contractor's failure to provide notice or to continue performance as provided, respectively, in (b) and (c) above.

Note:  The phrases contract price and cost wherever they appear in the clause, may be appropriately modified to apply to cost-reimbursement or incentive contracts, or to combinations thereof.

(End of clause)

3.10.1-22       
Contracting Officer’s Technical Representative (July 1996)

(a)  The Contracting Officer may designate other Government personnel (known as the Contracting Officer's Technical Representative) to act as his or her authorized representative for contract administration functions which do not involve changes to the scope, price, schedule, or terms and conditions of the contract.  The designation will be in writing, signed by the Contracting Officer, and will set forth the authorities and limitations of the representative(s) under the contract.  Such designation will not contain authority to sign contractual documents, order contract changes, modify contract terms, or create any commitment or liability on the part of the Government different from that set forth in the contract.

(b)  The Contractor shall immediately contact the Contracting Officer is there is any question regarding the authority of an individual to act on behalf of the Contracting Officer under this contract.

(End of clause)

3.10.1-24       
Notice of Delay (November 1997)

If the Contractor becomes unable to complete the contract work at the time(s) specified because of technical difficulties, notwithstanding the exercise of good faith and diligent efforts in the performance of the work called for hereunder, the contractor shall give the Contracting officer written notice of the anticipated delay and the reasons therefor.  Such notice and reasons shall be delivered promptly after the condition creating the anticipated delay becomes known to the contractor, but in no event less than forty-five (45) days before the completion date specified in this contract, unless otherwise directed by the Contracting Officer.  When notice is so required, the Contracting officer may extend the time specified in the Schedule for such period as deemed advisable.

(End of clause)

3.10.2-1        
Subcontracts (Fixed-Price Contracts) (April 1996)

(a)  This clause does not apply to firm-fixed-price contracts and fixed-price contracts with economic price adjustment.  However, it does apply to subcontracts resulting from unpriced modifications to such contracts.

(b)  Subcontract, as used in this clause, includes but is not limited to purchase orders, and changes and modifications to purchase orders.  The Contractor shall notify the Contracting Officer reasonably in advance of entering into any subcontract if the Contractor does not have an approved purchasing system and if the subcontract:

     (1)  Is proposed to exceed $100,000; or

     (2)  Is one of a number of subcontracts with a single subcontractor, under this contract, for the same or related supplies or services, that in the aggregate are expected to exceed $100,000.

(c)  The advance notification required by paragraph (b) above shall include-

     (1)  A description of the supplies or services to be subcontracted;

     (2)  Identification of the type of subcontract to be used;

     (3)  Identification of the proposed subcontractor and an explanation of why and how the proposed subcontractor was selected, including the competition obtained;

     (4)  The proposed subcontract price and the Contractor's cost or price analysis;

     (5)  The subcontractor's current, complete, and accurate cost or pricing data and Certificate of Current Cost or Pricing Data, if required by other contract provisions;

     (6)  The subcontractor's Disclosure Statement or Certificate relating to Cost Accounting Standards when such data are required by other provisions of this contract; and

     (7)  A negotiation memorandum reflecting-

          (i)  The principal elements of the subcontract price negotiations;

          (ii)  The most significant considerations controlling establishment of initial or revised prices;

          (iii)  The reason cost or pricing data were or were not required;

          (iv)  The extent, if any, to which the Contractor did not rely on the subcontractor's cost or pricing data in determining the price objective and in negotiating the final price;

          (v)  The extent, if any, to which it was recognized in the negotiation that the subcontractor's cost or pricing data were not accurate, complete, or current; the action taken by the Contractor and subcontractor; and the effect of any such defective data on the total price negotiated;

          (vi)  The reasons for any significant difference between the Contractor's price objective and the price negotiated; and

          (vii)  A complete explanation of the incentive fee or profit plan when incentives are used.  The explanation shall identify each critical performance element, management decisions used to quantify each incentive element, reasons for the incentives, and a summary of all trade-off possibilities considered.

(d)  The Contractor shall obtain the Contracting Officer's written consent before placing any subcontract for which advance notification is required under paragraph (b) above.  However, the Contracting Officer may ratify in writing any such subcontract.  Ratification shall constitute the consent of the Contracting Officer.

(e)  Even if the Contractor's purchasing system has been approved, the Contractor shall obtain the Contracting Officer's written consent before placing subcontracts identified below:

(f)  Unless the consent or approval specifically provides otherwise, neither consent by the Contracting Officer to any subcontract nor approval of the Contractor's purchasing system shall constitute a determination: 

     (1) of the acceptability of any subcontract terms or conditions, 

     (2) of the acceptability of any subcontract price or of any amount paid under any subcontract, or 

     (3) to relieve the Contractor of any responsibility for performing this contract.

(g)  No subcontract placed under this contract shall provide for payment on a cost-plus-a-percentage-of-cost basis.

(h)  The Government reserves the right to review the Contractor's purchasing system.

(End of clause)

3.10.2-2        
Subcontracts (Cost-Reimbursement and Ceiling Priced Contracts) (October 1996)

(a)  Subcontract, as used in this clause, includes but is not limited to purchase orders, and changes and modifications to purchase orders.  The Contractor shall notify the Contracting Officer reasonably in advance of entering into any subcontract if:


(1)  The proposed subcontract is of the cost-reimbursement, time-and-materials, or labor-hour type;


(2)  The proposed subcontract is fixed-price and exceeds either $100,000 or 5 percent of the total estimated cost of this contract;


(3)  The proposed subcontract has experimental, developmental, or research work as one of its purposes; or


(4)  This contract is not a facilities contract and the proposed subcontract provides for the fabrication, purchase, rental, installation, or other acquisition of special test equipment valued in excess of $25,000 or of any items of facilities.

(b)          (1)  In the case of a proposed subcontract that (i) is of the cost-reimbursement, time-and-materials, or labor-hour type and is estimated to exceed $25,000, including any fee, (ii) is proposed to exceed $100,000, or (iii) is one of a number of subcontracts with a single subcontractor, under this contract, for the same or related supplies or services that, in the aggregate, are expected to exceed $100,000, the advance notification required by paragraph (a) above shall include the information specified in subparagraph (2) below.


(2)          (i)  A description of the supplies or services to be subcontracted.



(ii)  Identification of the type of subcontract to be used.



(iii)  Identification of the proposed subcontractor and an explanation of why and how the proposed subcontractor was selected, including the competition obtained.



(iv)  The proposed subcontract price and the Contractor's cost or price analysis.



(v)  The subcontractor's current, complete, and accurate cost or pricing data and Certificate of Current Cost or Pricing Data, if required by other contract provisions.



(vi)  The subcontractor's Disclosure Statement or Certificate relating to Cost Accounting Standards when such data are required by other provisions of this contract.



(vii)  A negotiation memorandum reflecting-




(A)  The principal elements of the subcontract price negotiations;




(B)  The most significant considerations controlling establishment of initial or revised prices;




(C)  The reason cost or pricing data were or were not required;




(D)  The extent, if any, to which the Contractor did not rely on the subcontractor's cost or pricing data in determining the price objective and in negotiating the final price;




(E)  The extent to which it was recognized in the negotiation that the subcontractor's cost or pricing data were not accurate, complete, or current; the action taken by the Contractor and the subcontractor; and the effect of any such defective data on the total price negotiated;




(F)  The reasons for any significant difference between the Contractor's price objective and the price negotiated; and




(G)  A complete explanation of the incentive fee or profit plan when incentives are used.  The explanation shall identify each critical performance element, management decisions used to quantify each incentive element, reasons for the incentives, and a summary of all trade-off possibilities considered.

(c)  The Contractor shall obtain the Contracting Officer's written consent before placing any subcontract for which advance notification is required under paragraph (a) above.  However, the Contracting Officer may ratify in writing any such subcontract.  Ratification shall constitute the consent of the Contracting Officer.

(d)  If the Contractor has an approved purchasing system and the subcontract is within the scope of such approval, the Contractor may enter into the subcontracts described in subparagraphs (a)(1) and (a)(2) of this clause without the consent of the Contracting Officer.

(e)  Even if the Contractor's purchasing system has been approved, the Contractor shall obtain the Contracting Officer's written consent before placing subcontracts identified below:


______________________________


______________________________

(f)  Unless the consent or approval specifically provides otherwise, neither consent by the Contracting Officer to any subcontract nor approval of the Contractor's purchasing system shall constitute a determination: 

       (1) of the acceptability of any subcontract terms or conditions,

       (2) of the allowability of any cost under this contract, or 

       (3) to relieve the Contractor of any responsibility for performing this contract.

(g)  No subcontract placed under this contract shall provide for payment on a cost-plus-a-percentage-of-cost basis.

(h)  The Contractor shall give the Contracting Officer immediate written notice of any action or suit filed and prompt notice of any claim made against the Contractor by any subcontractor or vendor that, in the opinion of the Contractor, may result in litigation related in any way to this contract, with respect to which the Contractor may be entitled to reimbursement from the Government.

(i)          (1)Reserved.


(2)  Additionally, the Contractor shall include in each cost- reimbursement subcontract under this contract a requirement that the subcontractor insert the substance of the appropriate modified subparagraph referred to in subparagraph (1) above in each lower tier price redetermination or incentive price revision subcontract under that subcontract.

(j)  To facilitate small business participation in subcontracting, the Contractor agrees to provide payments on subcontracts under this contract that are fixed-price subcontracts with small business concerns in conformity with the standards for customary payments, as in effect on the date of this contract.  The Contractor further agrees that the need for such financing payments will not be considered a handicap or adverse factor in the award of subcontracts.

(k)  The Government reserves the right to review the Contractor's purchasing system.

(End of clause)

3.10.2-3        
Subcontracts (Time-and-Materials and Labor-Hour Contracts) (April 1996)

(a)  Subcontract, as used in this clause, includes but is not limited to purchase orders, and changes and modifications to purchase orders.  The Contractor shall obtain the Contracting Officer's written consent before placing any subcontract for furnishing any of the work called for in this contract, except for purchase of raw material or commercial stock items.

(b)  No subcontract placed under this contract shall provide for payment on a cost-plus-a-percentage-of-cost basis.

(c)  The Government reserves the right to review the Contractor's purchasing system.

(d)  Unless the consent or approval specifically provides otherwise, neither consent by the Contracting Officer to any subcontract nor approval of the Contractor's purchasing system shall constitute a determination: 

     (1) of the acceptability of any subcontract terms or conditions, 

     (2) of the acceptability of any subcontract price or of any amount paid under any subcontract, or 

     (3) to relieve the Contractor of any responsibility for performing this contract.

(End of clause)

3.10.2-5        
Competition in Subcontracting (January 1998)

The Contractor shall select subcontractors (including suppliers) on a competitive basis to the maximum practical extent consistent with the objectives and requirements of the contract.

(End of clause)

3.10.2-6        
Subcontracts for Commercial Items and Commercial Components (April 1996)

I.     Definition.

(a)  "Commercial item," as used in this clause, means: 

     (1)  Any item, other than real property, that is of a type  customarily used for nongovernmental purposes and that--

          (A)  Has been sold, leased, or licensed to the general public;  or

          (B)  Has been offered for sale, lease, or license to the  general public;

     (2)  Any item that evolved from an item described in paragraph I(a)(1) of this clause through advances in technology or performance and that is not yet available in the commercial marketplace, but  will be available in the commercial marketplace in time to satisfy  the delivery requirements under a pending Government contract;

     (3)  Any item that would satisfy a criterion expressed in  paragraphs I(a)(1) or (a)(2) of this clause, but for-

          (A)  Modifications of a type customarily available in the  commercial marketplace; or

          (B)  'Minor' modifications of a type not customarily available in the commercial marketplace made to meet Federal Government requirements.  'Minor' modifications means modifications that do not significantly alter the nongovernmental function or essential physical characteristics of an item or component, or change the purpose of a process.  Factors to be considered in determining whether a modification is minor include the value and size of the modification and the comparative value and size of the final product.  Dollar values and percentages may be used as guideposts, but are not conclusive evidence that a modification is minor.

     (4)  Any combination of items meeting the requirements of  paragraphs I(a)(1), (2), (3), or (5) of this clause that are of a type customarily combined and sold in combination to the general  public;

     (5)  Installation services, maintenance, services, repair  services, training services, and other services if such services are procured for support of an item referred to in paragraphs I(a)(1), (2), (3), or (4) of this clause, and if the source of such services--

          (A)  Offers such services to the general public and the Federal Government contemporaneously and under similar terms and conditions; and

          (B)  Offers to use the same work force for providing the Federal Government with such services as the source uses for providing such services to the general public;

     (6)  Services of a type offered and sold competitively in substantial quantities in the commercial marketplace based on  established catalog or market prices for specific tasks performed, under standard commercial terms and conditions.  This does not include services that are sold based on hourly rates without an established catalog or market price for a specific service performed;

     (7)  Any item, combination of items, or service referred to in subparagraphs I(a)(1) through (a)(6), notwithstanding the fact that the item, combination of items, or service is transferred between or among separate divisions, subsidiaries, or affiliates of a Contractor; or

     (8)  A nondevelopmental item, if the procuring agency determines the item was developed exclusively at private expense and sold in substantial quantities, on a competitive basis, to multiple State and local Governments.

(b)  "Subcontract," as used in this clause, includes a transfer of commercial items between divisions, subsidiaries, or affiliates of the Contractor or subcontractor at any tier.

II.    To the maximum extent practicable, the Contractor shall incorporate, and require its subcontractors at all tiers to incorporate, commercial items or nondevelopmental items as components of items to be supplied under this contract.

III.   Notwithstanding any other clause of this contract, the Contractor is not required to include any FAA Acquisition Management System provision or clause, other than those listed below to the extent they are applicable and as may be required to establish the reasonableness of prices, in a subcontract at any tier for commercial items or commercial components:

     (i)  Equal Opportunity (E.O. 11246);

     (ii)  Affirmative Action for Special Disabled and Vietnam Era Veterans (38 U.S.C. 4212(a));

     (iii)  Affirmative Action for Handicapped Workers (29 U.S.C. 793); and

     (iv)  Preference for Privately Owned U.S.-Flagged Commercial Vessels (46 U.S.C. 1241) (flow down not required for subcontracts awarded beginning May 1, 1996).

IV.    The Contractor shall include the terms of this clause, including this paragraph IV, in subcontracts awarded under this contract.

(End of clause)

3.10.3-1        
Definitions (December 1997)

(a)  Accessory item - an item that facilitates or enhances the operation of plant equipment but which is not essential for its operation.

(b)  Agency-peculiar property - Government-owned personal property that is peculiar to the mission of an agency (e.g., military or space property).  It excludes Government material, special test equipment, special tooling, and facilities.

(c)  Auxiliary item - an item without which the basic unit of plant equipment cannot operate.

(d)  Common item - material that is common to the applicable Government contract and the Contractor's other work.

(e)  Contractor-acquired property (CAP) - property acquired or otherwise provided by the Contractor for performing a contract and to which the Government has title.

(f)  Contractor inventory -

     (1)  Any property acquired by and in the possession of a Contractor or subcontractor under a contract for which title is vested in the Government and which exceeds the amounts needed to complete full performance under the entire contract;

     (2)  Any property that the Government is obligated or has the option to take over under any type of contract as a result either of any changes in the specifications or plans thereunder or of the termination of the contract (or subcontract thereunder), before completion of the work, for the convenience or at the option of the Government; and 

     (3)  Government-furnished property that exceeds the amounts needed to complete full performance under the entire contract.

(g)  Custodial records - written memoranda of any kind, such as requisitions, issue hand receipts, tool checks, and stock record books, used to control items issued from tool cribs, tool rooms, and stockrooms.

(h)  Discrepancies incident to shipment - all deficiencies incident to shipment of Government property to or from a Contractor's facility whereby differences exist between the property purported to have been shipped and property actually received.  Such deficiencies include loss, damage, destruction, improper status and condition coding, errors in identity or  classification, and improper consignment.

(i)  Facilities - when used in other than a facilities contract, means property used for production, maintenance, research, development, or testing.  It includes plant equipment and real property.  It does not include material, special test equipment, special tooling, or agency-peculiar property.

(j)  Facilities contract - a contract under which Government facilities are provided to a Contractor or subcontractor by the Government for use in connection with performing one or more related contracts for supplies or services.  A "related contract" as used in this clause, means a Government contract or subcontract for supplies or services under which the use of the facilities is or may be authorized.  It is used occasionally to provide special tooling or special test equipment.  Facilities contracts may take any of the following forms:

     (1)  Facilities acquisition contract providing for the acquisition, construction , and installation of facilities.

     (2)  Facilities use contract providing for the use, maintenance, accountability, and disposition of facilities.

     (3)  A consolidated facilities contract, which is a combination of facilities acquisition and a facilities use contract.

(k)  Government-furnished property (GFP) - property in the possession of, or directly acquired by, the Government and subsequently made available to the Contractor.

(l)  Government production and research property - Government-owned facilities, Government owned special test equipment, and special Blank Sidetooling to which the Government has title or the right to acquire title.

(m)  Government property - all property owned by or leased to the Government or acquired by the Government under the terms of the contract.  It includes both Government-furnished property and Contractor-acquired property as defined in this section.

(n)  Individual item record - a separate card, form, document or specific line(s) of computer data used to account for one item of property.

(o)  Line item - a single line entry on a reporting form that indicates a quantity of property having the same description and condition code from any one contract at any one reporting location.

(p)  Material - property that may be incorporated into or attached to a deliverable end item or that may be consumed or expended in performing a contract.  It includes assemblies, components, parts, raw and processed materials, and small tools and supplies that may be consumed in normal use in performing a contract.

(q)  Nonprofit organization - any corporation, foundation, trust, or institution operated for scientific, educational, or medical purposes, not organized for profit, and no part of the net earnings of which inures to the benefit of any private shareholder or individual.

(r)  Nonseverable - when related to Government production and research property, means property that cannot be removed after erection or installation without substantial loss of value or damage to the property or to the premises where installed.

(s)  Personal property - property of any kind or interest in it, except real property, records of the Federal Government, and naval vessels of the following categories: battleships, cruisers, aircraft carriers, destroyers, and submarines.

(t)  Plant clearance - all actions relating to the screening, redistribution, and disposal of Contractor  inventory from a Contractor's plant or work site.  The term 'Contractor's plant' includes a Contractor-operated Government facility.

(u)  Plant clearance officer - an authorized representative of the Contracting Officer assigned responsibility for plant clearance.

(v)  Plant clearance period - the  period beginning on the effective date of contract completion or termination and ending 90 days (or such longer period as may be agreed to) after receipt by the Contracting Officer of acceptable inventory schedules for each property classification.  The final phase of the plant clearance period means that period after receipt of acceptable inventory schedules.

(w)  Plant equipment - personal property of a capital nature (including equipment, machine tools, test equipment, furniture, vehicles, and accessory and auxiliary items) for use in manufacturing supplies, in performing services, or for any administrative or general plant purpose.  It does not include special tooling or special test equipment.

(x)  Precious metals - uncommon and  highly valuable metals characterized by their superior resistance to corrosion and oxidation.  Included are silver, gold, and the platinum group metals-platinum, palladium, iridium, osmium, rhodium, and  ruthenium.

(y)  Property - all property, both real and personal.  It includes facilities, material, special tooling, special test equipment, and agency-peculiar property.

(z)  Property Administrator (PA) - an authorized representative of Contracting Officer assigned to administer the contract requirements and obligations relating to Government property.

(aa)  Public body - any State, Territory, or possession of the United States, any political subdivision thereof, the District of  Columbia, the Commonwealth of Puerto Rico, any agency or instrumentality of any of the foregoing, any Indian tribe, or any agency of the Federal Government.

(bb)  Real property - land and rights in land, ground improvements, utility distribution systems, and buildings and other structures.  It does not include foundations and other work necessary for installing special tooling, special test equipment, or plant equipment.

(cc)  Reportable property - Contractor inventory that must be reported for screening in accordance with this subpart before disposition as surplus, to a separate contract or to a special contract requirement governing their use or disposition.

(dd)  Reporting activity - the Government activity that initiates the Standard Form 120, Report of Excess Personal Property (or when acceptable to GSA, by data processing output).

(ee)  Salvage - property that because of its worn, damaged, deteriorated, or incomplete condition or specialized nature, has no reasonable prospect of sale or use as serviceable property without major repairs, but has some value in excess of its scrap value.

(ff)  Scrap - personal property that has no value except for its basic material content.

(gg)  Screening completion date - the date on which all screening required by this subpart is to be completed.  It includes screening within the Government and the donation screening period.

(hh)  Serviceable or usable property - property that has a reasonable prospect of use or sale either in its existing form or after minor repairs or alterations.

(ii)  Special test equipment - either single or multipurpose integrated test units engineered, designed, fabricated, or modified to accomplish special purpose testing in performing a contract.  It consists of items or assemblies of equipment including standard or general purpose items or components that are interconnected and interdependent so as to become a new functional entity for special testing purposes.  It does not include material, special tooling, facilities (except foundations and similar improvements necessary for installing special test equipment), and plant equipment items used for general plant testing purposes.

(jj)  Special tooling - jigs, dies, fixtures, molds, patterns, taps, gauges, other equipment and manufacturing aids, all components of these items, and replacement of these items, which are of such a specialized nature that without substantial modification or alteration their use is limited to the development or production of particular supplies or parts thereof or to the performance of particular services.  It does not include material, special test equipment, facilities (except foundations and similar improvements necessary for installing special tooling), general or special machine tools, or similar capital items.

(kk)  Stock record - perpetual inventory record which shows by nomenclature the quantities of each item received and issued and the balance on hand.

(ll)  Summary Record - a separate card, form, document or specific line(s) of computer data used to account for multiple quantities of a line item of special tooling, special test equipment, or plant equipment costing less than $5,000 per unit.

(mm)  Surplus property - Contractor inventory not required by any Federal agency.

(nn)  Surplus release date (SRD) - the date on which screening of personal property for Federal use is completed and the property is not needed for any Federal use.  On that date, property becomes surplus and is eligible for donation.

(oo)  Termination inventory - any property purchased, supplied, manufactured, furnished, or otherwise acquired for the performance of a contract subsequently terminated and properly allocable to the terminated portion of the contract.  It includes Government-furnished property.  It does not include any facilities, material, special test equipment, or special tooling that are subject to a separate contract or to a special contract requirement governing their use or disposition.

(pp)  Utility distribution system - includes distribution and transmission lines, substations, or installed equipment forming an integral part of the system by which gas, water, steam, electricity, sewerage, or other utility services are transmitted between the outside building or structure in which the services are used and the point of origin, disposal, or connection with some other system.  It does not include communication services.

(qq)  Work-in-process - material that has been released to manufacturing, engineering, design or other services under the contract and includes undelivered manufactured parts, assemblies, and products, either complete or incomplete.

(End of clause)

3.10.3-2        
Government Property - Basic Clause (December 1997)

Government property is all property owned by or leased to the Government/FAA or acquired by the Government/FAA under the terms of the contract.  It includes both Government-furnished property and Contractor-acquired property.  Government and FAA are synonymous throughout this document.

(a)  Government-Furnished Property.

     (1)  The FAA should deliver to the Contractor, for use in connection with and under the terms of this contract, the Government-furnished property (GFP) also referred to as Federal Aviation Administration (FAA) Furnished Property, collectively known as Government property described in the Schedule or specifications together with any related data and information that the Contractor may request and is reasonably required for the intended use of the GFP.

     (2)  The delivery or performance dates for this contract are based upon the expectation that GFP suitable for use (except for GFP "as is") will be delivered to the Contractor at the times stated in the Schedule or, if not so stated, in sufficient time to enable the Contractor to meet the contract's delivery or performance dates.

     (3)  If GFP is received by the Contractor in a condition not suitable for the intended use, the Contractor shall, upon receipt, notify the Property Administrator (PA), detailing the facts, and, as directed by the Property Administrator and at FAA expense, either repair, modify, return, or otherwise dispose of the property.  After completing the directed action and upon written request of the Contractor, the Contracting Officer may make an equitable adjustment as provided in paragraph (h) of this clause.

     (4)  If GFP is not delivered to the Contractor by the required time, the Contracting Officer will, upon the Contractor's timely written request, make a determination of the delay, if any, caused the Contractorand shall make an equitable adjustment in accordance with paragraph (h) of this clause.

(b)  Changes in Government-furnished property.

     (1)  The Contracting Officer (CO) may, by written notice, 

          (i) decrease GFP provided or to be provided under this contract, or 

          (ii) substitute other GFP for the property to be provided by the Government, or to be acquired by the Contractor for the Government, under this contract.  

The Contractor shall promptly take such action as the Property Administrator may direct regarding the removal, shipment, or disposal of the GFP covered by such notice.

     (2)  Upon the Contractor’s written request, the Contracting Officer, will make an equitable adjustment to the contract in accordance with paragraph (h) of this clause, if the Government has agreed in the Schedule to make the property available for performing this contract and there is any-

          (i)  Decrease or substitution in this property pursuant to subparagraph (b)(1) above; or

          (ii)  Withdrawal of authority to use this property, if provided under any other contract or lease.

(c)  Title in Government property.

     (1)  The Government shall retain title to all GFP and Contractor-acquired property (CAP) (collectively referred to as "Government property").

     (2)  Reserved.

(d)  Use of Government property.  The Government property shall be used only for performing this contract unless otherwise provided in this contract or approved by the Contracting Officer.

(e)  Property administration.

     (1)  The Contractor shall be directly responsible and accountable for all Government property provided under this contract, including GFP and CAP in the possession or control of a subcontractor and should comply with associated Federal Aviation Administration (FAA) property clauses and contract requirements.

     (2)  The Contractor shall establish and maintain a program for the use, maintenance, repair, protection, and preservation of Government property in accordance with the provisions of FAA Acquisition Management System (AMS) Clauses Section 3.10.3 Government Property in effect on the date of this contract.  The provisions of the AMS Clauses Section 3.10.3 are hereby incorporated by reference and made a part of this contract.

(f)  Access.  The FAA and all its designees shall have access at all reasonable times to the premises in which any Government property is located for the purpose of inspecting the Government property.

(g)  Risk of loss or damage to GFP.

     (1)  Unless otherwise provided in this contract, the Contractor assumes the risk of, and shall be responsible for, any loss or destruction of, or damage to, Government property upon its delivery to the Contractor or upon passage of title to the Government under paragraph (c) of this clause.  However, the Contractor is not responsible for reasonable wear and tear to Government property or for Government property properly consumed in performing this contract.

     (2)  If damage occurs to Government property, the risk of which has been assumed by the FAA under this contract, the FAA will replace the items or the Contractor shall make such repairs as the FAA directs.  However, if the Contractor cannot effect such repairs within the time required, the Contractor shall dispose of the property as directed by the Property Administrator.  When any property for which the FAA is responsible is replaced or repaired, the Contracting Officer will make an equitable adjustment to GFP records in accordance with paragraph (h) of this clause.

(h)  Equitable adjustment.  When this clause specifies an equitable adjustment, it shall be made to any affected contract provision in accordance with the procedures of the Changes clause.  When appropriate, the Contracting Officer may initiate an equitable adjustment in favor of the FAA.  The right to an equitable adjustment shall be the contractor's exclusive remedy.  The FAA will not be liable to suit for breach of contract for:

     (1)  Any delay in delivery of Government-furnished property;

     (2)  Delivery of GFP in a condition not suitable for its intended use;

     (3)  A decrease in or substitution of GFP; or

     (4)  Failure to repair or replace GFP for which the FAA is responsible.

(i)  Final accounting and disposition of Government property.  Upon completing this contract, or at such earlier dates as may be determined by the Contracting Officer, the Contractor shall submit, in a form acceptable to the Property Administrator, inventory schedules covering all items of Government property (including any resulting scrap) not consumed in performing this contract or delivered to the FAA.  The Contractor shall prepare for shipment, deliver f.o.b. origin/f.o.b. destination, or dispose of the Government property as directed by the Contracting Officer.  The net proceeds of any such disposal shall be credited to the contract price or shall be paid to the FAA as directed by the Contracting Officer.

(j)  Abandonment and restoration of Contractor's premises.  Unless otherwise provided herein, the FAA:

     (1)  May abandon any Government property in place, at which time all obligations of the FAA regarding such abandoned Government property shall cease; and

     (2)  Has no obligation to restore or rehabilitate the Contractor's premises under any circumstances (e.g., abandonment, disposition upon completion of need, or upon contract completion).  However, if the GFP (listed in the Schedule or specifications) is withdrawn or is unsuitable for the intended use, or if other Government property is substituted, then the equitable adjustment under paragraph (h) of this clause may properly include restoration or rehabilitation costs.

(k)  Communications.  All communications under this clause shall be in writing.

(l)  Overseas Contracts.  If this contract is to be performed outside of the United States of America, its territories, or possessions, the words "Government" and "Government-furnished" (wherever they appear in this clause) shall be construed as "United States Government" and "United States Government-furnished," respectively.

(End of clause)

3.10.3-2/alt1   
Government Property - Basic Clause Alternate I (December 1997)

(c)  Title in Government property.

     (2)  Fixed price contracts.

           (i)  Title to Government property shall not be affected by its incorporation into or attachment to any property not owned by the Government, nor shall Government property become a fixture or lose its identity as personal property by being attached to any real property.

         (ii)  Title to each item of facilities and special test equipment acquired by the Contractor for the Government under this contract shall pass to and vest in the Government when its use in performing this contract commences or when the Government has paid for it, which ever is earlier, whether or not title previously vested in the Government.

          (iii)  If this contract contains a provision directing the Contractor to purchase material for which the Government will reimburse the Contractor as a direct item of cost under this contract--

               (A) Title to material purchased from a vendor shall pass to and vest in the Government upon the vendor’s delivery of such material; and

               (B)  Title to all other material shall pass to and vest in the Government upon:

                      (a)  Issuance of the material for use in contract performance;

                       (b)  Commencement of processing of the material or its use in contract performance; or 


                       (c)  Reimbursement of the cost of the material by the Government, whichever occurs first.

(g)  Risk of loss or damage to GFP.

     (3)  Fixed price.  The Contractor assumes the risk of, and shall be responsible for, any loss or destruction of, or damage to, Government property upon its delivery to the Contractor (or upon passage of title to the Government under paragraph (c) of this clause).  However, the Contractor is not responsible for reasonable wear and tear to Government property or for Government property properly consumed in performing this contract.

(End of clause)

3.10.3-3        
Government Property Consolidated Facilities (December 1997)

(a)  Facilities to be provided.

     (1)  The Contractor, at Government expense and subject to the provisions of this contract, shall acquire, construct, or install the facilities and perform the related work as described in the Schedule.

     (2)  The Government, subject to the provisions of the Schedule as Government-furnished facilities.  The Contractor, at Government expense, shall perform the work with respect to those facilities as is described in the Schedule.

     (3)  All shipments of the facilities shall be made on Government bills of lading, unless otherwise authorized by the Contracting Officer.  The required number of such Government bills of lading will be furnished to the Contractor by, and the Contractor shall be accountable therefor to, the transportation activity designated by the Contracting Officer.

(b)  Period of this contract.  If not otherwise specified in the contract and if not previously terminated under paragraph (m), the use of the facilities authorized under this contract shall terminate 5 years after its effective date.  Thereafter, if continued use of the facilities by the Contractor is mutually desired, the parties shall enter into a new contract that shall incorporate such provisions as may then be required by applicable laws and regulations.  The parties may, by written agreement, extend the use of the facilities under this contract beyond this 5-year period to permit the completion of any then-existing related contracts and subcontracts.

(c)  Title in the facilities.

     (1)  The FAA shall retain title to all Government-furnished property.

     (2)  Title to all facilities and components shall pass to and vest in the Government upon delivery by the vendor of all such items purchased by the Contractor for which it is entitled to be reimbursed as a direct item of cost under this contract.

     (3)  Title to replacement parts furnished by the Contractor in carrying out its normal maintenance obligations under paragraph (h) shall pass to and vest in the Government upon completion of their installation in the facilities.

     (4)  Title to other property, the cost of which is reimbursable to the Contractor under this contract, shall pass to and vest in the Government upon:

         (i)  Issuance of the property for use in performing this contract; 

         (ii)  Commencement of processing or use of the property in performing this contract; or

         (iii)  Reimbursement of the cost of the property by the Government, whichever occurs first.

     (5)  Title to the facilities shall not be affected by their incorporation into or attachment to any property not owned by the Government, nor shall any item of the facilities become a fixture or lose its identity as personal property by being attached to any real property.  The Contractor shall keep the facilities free and clear of all liens and encumbrances and, except as otherwise authorized by this contract or by the Contracting Officer, shall not remove or otherwise part with possession of, or permit the use by others of, any of the facilities.

     (6)  The Contractor may, with the written approval of the Contracting Officer, install, arrange, or rearrange, on Government-furnished premises, readily movable machinery, equipment, and other items belonging to the Contractor.  Title to any such item shall remain in the Contractor even though it may be attached to real property owned by the Government, unless the Contracting Officer determines that it is so permanently attached that removal would cause substantial injury to Government property.

     (7)  The Contractor shall not construct or install, at its own expense, any fixed improvement or structural alterations in Government buildings or other real property without advance written approval of the Contracting Officer.  Fixed improvement or structural alterations, as used herein, means any alteration or improvement in the nature of the building or other real property, that, after completion, cannot be removed without substantial loss of value or damage to the premises.  The term does not include foundations for production equipment.

(d)  Transfer of title to the facilities.

     (1)  The Contracting Officer may, at any time during the term of this contract, transfer title to equipment to the Contractor upon mutually agreeable terms and conditions.  This clause takes precedence over the title paragraph of the Government property clause of this contract.  However, every agreement to transfer title to equipment shall provide that the Contractor will not include in the contract price or charge the Government in any manner for depreciation, amortization, or use of such equipment.

     (2)  Vesting title under paragraph (1) above is subject to rights legislation, 42 U.S.C. 2000d.  Before title is vested and by signing this contract, the Contractor accepts and agrees that—"No person in the United States shall, on the ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be otherwise subjected to discrimination under this contemplated financial assistance (title to equipment)."

(e)  Location of the facilities.  The Contractor may use the facilities at any of the locations specified in the Schedule and, with the prior written approval of the Contracting Officer, at any other location.  In granting this approval, the Contracting Officer may prescribe such terms and conditions as may be deemed necessary for protecting the FAA's interest in the facilities involved.  Those terms and conditions shall take precedence over any conflicting provisions of this contract.

(f)  Notice of use of the facilities.  The Contractor shall notify the Contracting Officer in writing:

     (1)  Whenever use of all facilities for Government work in any quarterly period averages less than 75 percent of the total use of the facilities; or 

     (2)  Whenever any item of the facilities is no longer needed or usable for performing existing related contracts that authorize such use.

(g)  Property control.  The Contractor shall maintain property control procedures and records and a system of identification of the facilities.

(h)  Maintenance.

     (1)  Except as otherwise provided in the Schedule, the Contractor shall perform normal maintenance of the facilities in accordance with sound industrial practice, including protection, preservation, and repair of the facilities and normal parts replacement for equipment.

     (2)  As soon as practicable after the execution of this contract the Contractor shall submit to the Contracting Officer a written proposed maintenance program, including a maintenance records system, in sufficient detail to show its adequacy.  If the Contracting Officer agrees to the proposed program, it shall become the normal maintenance obligation of the Contractor.  The Contractor's performance according to the approved program shall satisfy the Contractor's obligations under subparagraphs (h)(1) and (h)(5) of this clause.

     (3)  The Contracting Officer may at any time direct the Contractor in writing to reduce the work required by the normal maintenance program.  If such order reduces the cost of performing the maintenance, an appropriate equitable adjustment may be made in any affected related contract that so provides.

     (4)  The Contractor shall perform any maintenance work directed by the Contracting Officer in writing.  Work in excess of the maintenance required under subparagraphs (h)(1) through (h)(3) of this clause should be at Government expense.  The Contractor shall notify the Contracting Officer in writing when sound industrial practice requires maintenance in excess of the normal maintenance program.

     (5)  The Contractor shall keep records of all work done on the facilities and shall give the Government reasonable opportunity to inspect these records.  When facilities are disposed of under this contract, the Contractor shall deliver the related records to the Government or, if the Contracting Officer directs, to third persons.

     (6)  The Contractor's obligation under this clause for each item of facilities shall continue until the item is removed, abandoned, or disposed of, until the expiration of the 120-day period stated in subparagraph (n)(4) of this clause; and until the Contractor has discharged its other obligations under this contract with respect to such items.

          (i)  Access.  The Government and any persons designated by it shall, at all reasonable times, have access to the premises where any of the facilities are located.

(j)  Indemnification of the Government.  The Contractor shall indemnify the Government and hold it harmless against claims for injury to persons or damage to property of the Contractor or others arising from the Contractor's possession or use of the facilities, except as specified in AMS clause 3.4.1-11, Insurance--Liability to Third Persons.  However, the provisions of the Contractor's related contracts shall govern any assumption of liability by the Government for claims arising under those contracts.

(k)  Late delivery, diversion, and substitution.

     (1)  The Government should not be liable for breach of contract for any delay in delivery or nondelivery of facilities to be furnished under this contract.

     (2)  The Government has the right, at its expense, to divert the facilities under this contract by directing the Contractor to:

          (i)  Deliver any of the facilities to locations other than those specified in the Schedule; or 

          (ii)  Assign purchase orders or subcontracts for any of the facilities to the Government or third parties.

     (3)  The Government may furnish any facilities instead of having the Contractor acquire or construct them.  In such event, the Contractor is entitled to reimbursement for the cost related to the acquisition or construction of the facilities, including the cost of terminating purchase orders and subcontracts.

     (4)  Appropriate equitable adjustment may be made in any related contract that so provides and that is affected by any nondelivery, delay, diversion, or substitution under this paragraph (k).

(l)  Representations and warranties.

     (1)  The Government makes no warranty, express or implied, regarding the condition or fitness for use of any facilities.  To the extent practical, the Contractor shall be allowed to inspect all the facilities to be furnished by the Government before their shipment.

     (2)  If the Contractor receives facilities in a condition not suitable for the intended use, the Contractor shall, within 30 days after receipt and installation thereof, so notify the Contracting Officer, detailing the facts and, as directed by the Contracting Officer and at Government expense, either (i) return such item or otherwise dispose of it or (ii) effect repairs or modifications.  An appropriate equitable adjustment may be made in any related contract that so provides and that is affected by the return, disposition, repair, or modification of any facilities.

(m)  Termination of the use of the facilities.

     (1)  The Contractor may at any time, upon written notice to the Contracting Officer, terminate its authority to use any or all of the facilities.  Termination under this paragraph (m) shall not relieve the Contractor of any of its obligations or liabilities under any related contract or subcontract affected by the termination.

     (2)  The Contracting Officer may at any time, upon written notice, terminate or limit the contractor's authority to use any of the facilities.  Except as otherwise provided in the Failure to Perform clause of this contract, an equitable adjustment may be made in any related contract of the Contractor that so provides and that is affected by such notice.

(n)  Disposition of the facilities.

     (1)  The provisions of this paragraph (n) shall apply to facilities for which use has been terminated by either the Contracting Officer or the Contractor under paragraph (m), except as provided in subparagraph (n)(2).

     (2)  Unless otherwise directed by the Contracting Officer, this paragraph shall not apply to facilities terminated by the Contractor if--

          (i)  The facilities terminated do not comprise all of the facilities in the possession of the Contractor; and

          (ii)  The Contracting Officer determines that continued retention of the facilities will not interfere with the Contractor's operations.

     (3)  Within 60 days after the effective date of any notice of termination given under paragraph (m), or within such longer period as the Contracting Officer may approve in writing, the Contractor shall submit to the Contracting Officer, in a form satisfactory to the Contracting Officer, an accounting for all the facilities covered by the notice.

     (4)  Within 120 days after the Contractor accounts for any facilities under subparagraph (n)(3), the Contracting Officer should give written notice to the Contractor as to the disposition of the facilities, except as otherwise provided in subparagraph (n)(6).  In its disposition of the facilities, the Government may either:

          (i)  Abandon the facilities in place, in which case all obligations of the Government regarding such abandoned facilities and the restoration or rehabilitation of the premises in and on which they are located shall immediately cease; or 

          (ii)  Require the Contractor to comply, at Government expense, with such directions as the Contracting Officer may give with respect to:

               (A)  The preparation, protection, removal, or shipment of the affected facilities; 

               (B)  The retention or storage of the affected facilities; provided, that the Contracting Officer should not direct the Contractor to retain or store any items of facilities in or on real property not owned by the Government if such retention or storage will interfere with the contractor's operations;

             (C)  The restoration of Government-owned property incident to the removal of the facilities from such property; and 

             (D)  The sale of any affected facilities in such manner, at such times, and at such price as may be approved by the Government, except that the Contractor shall not be required to extend credit to any purchaser.

     (5)  If the Contracting Officer fails to give the written notice required by subparagraph (n)(4) within the prescribed 120-day period, the Contractor may, upon not less than 30 days' written notice to the Government and at Government risk and expense, (i) retain the facilities in place or (ii)  remove any of the affected severable facilities located in Contractor-owned property and store them at the Contractor's plant or in a public insured warehouse, in accordance with sound practice and in a manner compatible with their security classification.  Except as provided in this subparagraph, the Government shall not be liable to the Contractor for failure to give the written notice required by subparagraph (n)(4).

     (6)  Nonseverable items of the facilities or items of the facilities subject to patent or proprietary rights shall be disposed of in such manner as the parties may have agreed to in writing.

     (7)  The Government, either directly or by third persons engaged by it, may remove or otherwise dispose of any facilities for which the Contractor's authority to use has been terminated, other than those for which specific provision is made in subparagraph (n)(6).

     (8)  The Contractor shall, within a reasonable time after the expiration of the 120-day period specified in subparagraph (n)(4), remove all of its property from the Government property and take such action as the Contracting Officer may direct in writing with respect to restoring that Government property (to the extent that it is affected by the installation of the Contractor's property) to its condition before such installation.

     (9)  Unless otherwise specifically provided in this contract, the Government shall not be obligated to the Contractor to restore or rehabilitate any property at the Contractor's plant, except for restoration or rehabilitation costs caused by removal of the facilities under subdivision (n)(4)(ii).  The Contractor agrees to indemnity the Government against all suits or claims for damages arising out of the Government's failure to restore or rehabilitate any property at the Contractor's plant or property of its subcontractors, except any damage as may be caused by the negligence of the Government, its agents, or independent Contractors.

(End of clause)

3.10.3-4        
Liability for the Facilities (December 1997)

(a)  The term "Contractor's managerial personnel," as used in this clause, means any of the Contractor's directors, officers, managers, superintendents, or equivalent representatives who have supervision or direction of:

     (1)  All or substantially all of the Contractor's business;

     (2)  All or substantially all of the Contractor's operations at any one plant or separate location in which the facilities are installed or located; or

     (3)  A separate and complete major industrial operation in connection with which the facilities are used.

(b)  The Contractor shall not be liable for any loss or destruction of, or damage to, the facilities or for expenses incidental to such loss, destruction, or damage, except as provided in this clause.

(c)  The Contractor shall be liable for loss or destruction of, or damage to, the facilities, and for expenses incidental to such loss, destruction, or damage:

     (1)  That results from a risk expressly required to be insured under this contract, but only to the extent of the insurance required to be purchased and maintained, or to the extent of insurance actually purchased and maintained, whichever is greater;

     (2)  That results from a risk that is in fact covered by insurance or for which the Contractor is otherwise reimbursed, but only to the extent of such insurance or reimbursement;

     (3)  For which the Contractor is otherwise responsible under the express terms of this contract;

     (4)  That results from willful misconduct or lack of good faith on the part of the Contractor's managerial personnel; or

     (5)  That results from a failure, due to willful misconduct or lack of good faith on the part of the Contractor's managerial personnel:

          (i)  To establish, maintain, and administer a system for control of the facilities in accordance with AMS Clause 3.10.3-2 (e) Property Administration, or 

          (ii)  To maintain and administer a program for maintenance, repair, protection, and preservation of the facilities, in accordance with  AMS Clause 3.10.3-2 (e) Property Administration, or to take reasonable steps to comply with any appropriate written direction that the Contracting Officer may prescribe as reasonably necessary for the protection of the facilities.  If the Government Property clause does not include the "Property Administration" paragraph, then the Contractor shall exercise sound industrial practice in complying with the requirements of this subdivision (c)(5)(ii).

(d)  If the Contractor fails to act as provided by subparagraph (c)(5) above, after being notified (by certified mail addressed to one of the Contractor's managerial personnel) of the Government's disapproval, withdrawal of approval, or nonacceptance of the system or program, it shall be conclusively presumed that such failure was due to willful misconduct or lack of good faith on the part of the Contractor's managerial personnel.  Furthermore, any loss or destruction of, or damage to, the Government property shall be presumed to have resulted from such failure unless the Contractor can establish by clear and convincing evidence that such loss, destruction, or damage:

     (1)  Did not result from the Contractor's failure to maintain an approved program or system; or 

     (2)  Occurred while an approved program or system was maintained by the Contractor.

(e)  If the Contractor transfers facilities to the possession and control of a subcontractor, the transfer shall not affect the liability of the Contractor for loss or destruction of, or damage to, the facilities.  However, the Contractor shall require the subcontractor to assume the risk of, and be responsible for, any loss or destruction of, or damage to, the facilities while in the subcontractor's possession or control, except to the extent that the subcontract, with the advance approval of the Contracting Officer, relieves the subcontractor from such liability.  In the absence of such approval, the subcontract should contain appropriate provisions requiring the return of all the facilities in as good condition as when received, except for reasonable wear and tear or for their utilization in accordance with the provisions of the prime contract.

(f)  Unless expressly directed in writing by the Contracting Officer, the Contractor shall not include in the price or cost under any contract with the Government the cost of insurance (including self-insurance) against any form of loss, destruction, or damage to the facilities.  Any insurance required under this clause shall be in such form, in such amounts, for such periods of time, and with such insurers (including the Contractor as self-insurer in appropriate circumstances) as the Contracting Officer shall require or approve.  Such insurance shall provide for 30 days advance notice to the Contracting Officer, in the event of cancellation or material change in the policy coverage on the part of the insurer.  A certificate of insurance or a certified copy of such insurance shall be deposited promptly with the Contracting Officer.  The Contractor shall, not less than 30 days before the expiration of such insurance, deliver to the Contracting Officer a certificate of insurance or a certified copy of each renewal policy.  The insurance shall be in the name of the United States of America (Agency Name), the Contractor, and such other interested parties as the Contracting Officer should approve, and should contain a loss payable clause reading substantially as follows:

"Any loss under this policy shall be adjusted with (Contractor) and the proceeds, at the direction of the Government, shall be paid to (Contractor).  Proceeds not paid to (Contractor) shall be paid to the office designated by the Contracting Officer."

(g)  When there is any loss or destruction of, or damage to, the facilities:

     (1)  The Contractor shall promptly notify the Contracting Officer and, with the assistance of the Contracting Officer, shall take all reasonable steps to protect the facilities from further damage, separate the damaged and undamaged facilities, put all the facilities in the best possible order, and promptly furnish to the Contracting Officer (and in any event within 30 days) a statement of:

          (i)  The facilities lost or damaged; 

          (ii)  The time and origin of the loss or damage; 

          (iii)  All known interests in commingled property of which the facilities are a part; and 

          (iv)  Any insurance covering any part of or interest in such commingled property; 

    (2)  The Contractor shall make such repairs, replacements and renovations of the lost, destroyed, or damaged facilities, or take such other action as the Contracting Officer may direct in writing; and paragraph (g) at Government expense, except to the terms of this clause, and except as any damage, destruction, or loss is compensated by insurance.

(h)  The Government is not obliged to replace or repair the facilities that have been lost, destroyed, or damaged.  If the Government does not replace or repair the facilities, price, or both, and in any other contractual condition of the related contracts affected shall be governed by the terms and conditions of those contracts.

(i)  Except to the extent of any loss or destruction of, or damage to, the facilities for which the Contractor is relieved of liability, the facilities shall be returned to the Government or otherwise disposed of under the terms of this contract 

     (1) in as good condition as when received by the Contractor, 

     (2) improved, or 

     (3) as required under the terms of this contract, less ordinary wear and tear.

(j)  If the Contractor is in any way compensated (excepting proceeds from use and occupancy insurance, the cost of which is not borne directly or indirectly by the Government) for any loss or destruction of, or damage to, the facilities, the Contractor, as directed by the Contracting Officer, shall:

     (1)  Use the proceeds to repair, renovate, or replace the facilities involved; or

     (2)  Pay such proceeds to the Government.

(k)  The Contractor shall do nothing to prejudice the Government's right to recover against third parties for any loss or destruction of, or damage to, the facilities. Upon the request of the Contracting Officer, the Contractor shall furnish to the Government, at Government expense, all reasonable assistance and cooperation (including the prosecution of suit and the execution of instruments of assignment in favor of the Government) in obtaining recovery.

(End of clause)

3.10.3-5        
Use and Charges (December 1997)

(a)  The Contractor may use the facilities without charge in the performance of:

     (1)  Contracts with the Government that specifically authorize such use without charge;

     (2)  Subcontracts of any tier under Government prime contracts if  the Contracting Officer having cognizance of the prime contract (i) approves a subcontract specifically authorizing such use or (ii) otherwise authorizes such use in writing; and

     (3)  Other work, if the Contracting Officer specifically authorizes in writing use without charge for such work.

(b)  If granted written permission by the Contracting Officer, or if it is specifically provided for in the Schedule, the Contractor may use the facilities for a rental fee for work other than that provided in paragraph (a) above.  Authorizing such use of the facilities does not waive any rights of the Government to terminate the Contractor's right to use the facilities.  The rental fee shall be determined in accordance with the following paragraphs.

(c)  The following bases are or shall be established in writing for the rental computation prescribed in paragraphs (d) and (e) below in advance of any use of the facilities on a rental basis:

     (1)  The rental rates shall be those set forth in Table I.

     (2)  The acquisition cost of the facilities shall be the total cost to the Government, as determined by the Contracting Officer, and includes the cost of transportation and installation, if borne by the Government. 

          (i)  When Government-owned special tooling or accessories are rented with any of the facilities, the acquisition cost of the facilities shall be increased by the total cost to the Government of  such tooling or accessories, as determined by the Contracting Officer. 

          (ii)  When any of the facilities are substantially improved at Government expense, the acquisition cost of the facilities shall be increased by the increase in value that the improvement represents, as determined by the Contracting Officer.  

          (iii)  The determinations of the Contracting Officer under this subparagraph (c)(2) shall be final.

     (3)  For the purpose of determining the amount of rental due under paragraph (d), the rental period shall be not less than 1 month nor more than 6 months, as approved by the Contracting Officer.

     (4)  For the purpose of computing any credit under paragraph (e), the unit in determining the amount of use of the facilities shall be direct labor hours, sales, hours of use, or any other unit of measure that will result in an equitable apportionment of the rental charge, as approved by the Contracting Officer.

(d)  The Contractor shall compute the amount of rentals to be paid for each rental period by applying the appropriate rental rates to the acquisition cost of such facilities as may have been authorized for use in advance for the rental period.

(e)  The full rental charge for each period shall be reduced by a credit.  The credit equals the rental amount that would otherwise be properly allocable to the work for which the facilities were used without charge under paragraph (a).  The credit shall be computed by multiplying the full rental for the rental period by a fraction in which the numerator is the amount of use of the facilities by the Contractor without charge during the period, and the denominator is the total amount of use of the facilities by the Contractor during the period.

(f)  Within 90 days after the close of each rental period, the Contractor shall submit to the Contracting Officer a written statement of the use made of the facilities by the Contractor and the rental due the Government.  At the same time, the Contractor shall make available such records and data as are determined by the Contracting Officer to be necessary to verify the information contained in the statement.

(g)  If the Contractor fails to submit the information as required in paragraph (f) above, the Contractor shall be liable for the full rental for the period.  However, if the Contractor's failure to submit was not the fault of the Contractor, the Contracting Officer should grant to the Contractor in writing a reasonable extension of time to submit.

(h)  Unless otherwise directed in writing by the Contracting Officer, the Contractor shall give priority in the use of the facilities to performing contracts and subcontracts of the Contracting Officer having cognizance of the facilities and shall not undertake any work involving the use of the facilities that would interfere with performing existing Government contracts or subcontracts.

(i)  Concurrently with the submission of the written statement prescribed by paragraph (f) of this clause, the Contractor shall pay the rental due the Government under this clause.  Payment shall be by check made payable to the office designated for contract administration and mailed or delivered to the Contracting Officer.  Receipt and acceptance by the Government of the Contractor's check pursuant to this paragraph shall constitute an accord and satisfaction of the final amount due the Government hereunder, unless the Contractor is notified in writing within 180 days following receipt that the amount received is not regarded by the Government as the final amount due.

(j)  If the Contractor uses any item of the facilities without authorization, the Contractor shall be liable for the full monthly rental, without credit, for such item for each month or part of a month in which such unauthorized use occurs; provided, however, that the agency head concerned may, in writing, waive the Contractor's liability for such unauthorized use if the agency head determines that without such a waiver gross inequity would result.  The acceptance of any rental by the Government under this clause shall not be construed as a waiver or relinquishment of any rights it may have against the Contractor growing out of the Contractor's unauthorized use of the facilities or any other failure to perform this contract according to its terms.

TABLE I - Rental Rates

          (i)  For real property and associated fixtures, a fair and reasonable rental shall be established, based on sound commercial practice.

          (ii)  For plant equipment of the types covered in Federal Supply classes 3405, 3408, 3410, and 3411 through 3419, machine tools; and in 3441 through 3449, secondary metal forming and cutting machines, the following monthly rates shall apply:

Age of Equipment

Monthly





Rental Rate

Under 2 years old 

 3.0 percent

Over 2 to 3 years old 

 2.0 percent

Over 3 to 6 years old 

 1.5 percent

Over 6 to 10 years old 

 1.0 percent

Over 10 years old 

 0.75 percent

The age of each item of the equipment shall be based on the year in which it was manufactured, with a birthday on January 1 of each year thereafter.  For example, an item of equipment manufactured on July 15, 1978, will be considered to be 'over 1 year old' on and after January 1, 1979, and 'over 2 years old' on and after January 1, 1980.

          (iii)  For personal property and equipment not covered in (i) or (ii) above, a rental shall be established at not less than the prevailing commercial rate, if any, or, in the absence of such rate, not less than 2 percent per month for electronic test equipment and automotive equipment and not less than 1 percent per month for all other property and equipment.

(End of clause)

3.10.3-6        
Government Property(Facilities Acquisition) (December 1997)

(a)  Facilities to be provided.

     (1)  The Contractor, at Government expense and subject to the provisions of this contract, shall acquire, construct, or install the facilities and perform the related work as described in the Schedule.

     (2)  The Government, subject to the provisions of this contract, shall furnish to the Contractor the facilities identified in the Schedule as Government-furnished facilities.  The Contractor, at Government expense, shall perform the work with respect to those Government-furnished facilities as is described in the Schedule.

(b)  Title in the facilities

     (1)  The Government shall retain title to all Government-furnished property.

     (2)  Title to all facilities and components shall pass to and vest in the Government upon delivery by the vendor of all such items purchased by the Contractor for which it is entitled to be reimbursed as a direct item of cost under this contract.

     (3)  Title to other property, the cost of which is reimbursable to the Contractor under this contract, shall pass to and vest in the Government upon:

          (i) Issuance of the property for use in performing this contract;

          (ii)  Commencement of processing or use of the property in performing this contract; or

          (iii)  Reimbursement of the cost of the property by the Government, whichever occurs first.

     (4)  Title to the facilities shall not be affected by their incorporation into, or attachment to, any property not owned by the Government, nor shall any item of the facilities become a fixture or lose its identity as personal property by being attached to any real property.  The Contractor shall keep the facilities free and clear of all liens and encumbrances and, except as otherwise authorized by this contract or by the Contracting Officer, shall not remove or otherwise part with possession of, or permit the use by others of, any of the facilities.

     (5)  The Contractor may, with the written approval of the Contracting Officer, install, arrange, or rearrange, on Government-furnished premises, readily movable machinery, equipment, and other items belonging to the Contractor.  Title to any such item shall remain in the Contractor even though it may be attached to real property owned by the Government, unless the Contracting Officer determines that it is so permanently attached that removal would cause substantial injury to Government property.

     (6)  The Contractor shall not construct or install, at its own expense, any fixed improvement or structural alterations in Government buildings or other real property without advance written approval of the Contracting Officer.  Fixed improvement, or structural alterations, as used herein, means any alteration or improvement in the nature of the building or other real property, that, after completion, cannot be removed without substantial loss of value or damage to the premises.  The term does not include foundations for production equipment.

(c)  Property control.  The Contractor shall maintain property control procedures and records and a system of identification of the facilities in accordance with the provisions of FAA Acquisition Management System (AMS) Clauses Section 3.10.3 Government Property in effect on the date of this contract.  The provisions of the AMS Clauses Section 3.10.3, as specified in the contract, are hereby incorporated by reference and made a part of this contract.

(d)  Access.  The Government and any persons designated by it shall, at all reasonable times, have access to the premises where any of the facilities are located.

(e)  Indemnification of the Government.  The Contractor shall indemnify the Government and hold it harmless against claims for injury to persons or damage to property of the Contractor or others arising from the Contractor's possession or use of the facilities, except as specified in clause 3.4.1-11, Insurance--Liability to Third Persons.  However, the provisions of the Contractor's related contracts shall govern any assumption of liability by the Government for claims arising under such related contracts.

(f)  Late delivery, diversion, and substitution.

     (1)  The Government shall not be liable for breach of contract for any delay in delivery or non delivery of facilities to be furnished under this contract,

     (2)  The Government has the right, at its expense, to divert the facilities under this contract by directing the Contractor to:

          (i)  Deliver any of the facilities to locations other than those specified in the Schedule; or

          (ii)  Assign purchase orders or subcontracts for any of the facilities to the Government or third parties.

     (3)  The Government may furnish any facilities instead of having the Contractor acquire or construct them.  In such event, the Contractor is entitled to reimbursement for the cost related to the acquisition or construction of the facilities, including the cost of terminating purchase orders and subcontracts.

     (4)  Appropriate equitable adjustment may be made in any related contract that so provides and that is affected by nondelivery, delay, diversion, or substitution under this paragraph (f).

(g)  Representations and warranties.

     (1)  The Government makes no warranty, express or implied, regarding the condition or fitness for use of any facilities.  To the extent practical, the Contractor shall be allowed to inspect all the facilities to be furnished by the Government before their shipment.

     (2)  If the Contractor receives facilities in a condition not suitable for the intended use, the Contractor shall, within 30 days after receipt and installation thereof, so notify the Contracting Officer, detailing the facts, and, as directed by the Contracting Officer and at Government expense, either (i) return such item or otherwise dispose of it or (ii) effect repairs or modifications.  An appropriate equitable adjustment may be made in any related contract that so provides and that is affected by the return, disposition, repair, or modification of any facilities.

(h)  Supersedure.  Upon acquisition, construction, or installation of the facilities called for by this contract, or any usable increment of the facilities, and acceptance by the Government, the facilities shall then be subject to the provisions of the facilities contract that authorizes the use of the items.

(End of clause)

3.10.3-7        
Government Property - Facilities Use (December 1997)

(a)  Period of this contract.  If not otherwise specified in this contract and if not previously terminated under paragraph (j), the use of the facilities authorized under this contract shall terminate 5 years after its effective date.  Thereafter, if continued use of the facilities by the Contractor is mutually desired, the parties shall enter into a new contract that shall incorporate such provisions as may then be required by applicable laws and regulations.  The parties may, by written agreement, extend the use of the facilities under this contract beyond this 5-year period to permit the completion of any then-existing related contracts and subcontracts.

(b)  Title in the facilities.


(1)  Title to the facilities shall remain in the Government.  Title to parts replaced by the Contractor in carrying out its normal maintenance obligations under paragraph (f) shall pass to and vest in the Government upon completion of their installation in the facilities.


(2)  Title to the facilities shall not be affected by their incorporation into or attachment to any property not owned by the Government, nor shall any item of the facilities become a fixture or lose its identity as personal property by being attached to any real property.  The Contractor shall keep the facilities free and clear of all liens and encumbrances and, except as otherwise authorized by this contract or by the Contracting Officer, shall not remove or otherwise part with possession of, or permit the use by others of, any of the facilities.


(3)  The Contractor may, with the written approval of the Contracting Officer, install, arrange, or rearrange, on Government-furnished premises, readily movable machinery, equipment, and other items belonging to the Contractor.  Title to any such item shall remain in the Contractor even though it may be attached to real property owned by the Government, unless the Contracting Officer determines that it is so permanently attached that removal would cause substantial injury to Government property.


(4)  The Contractor shall not construct or install, at its own expense, any fixed improvement or structural alterations in Government buildings or other real property without advance written approval of the Contracting Officer.  Fixed improvement or structural alterations, as used herein, means any alteration or improvement in the nature of the building or other real property that, after completion, cannot be removed without substantial loss of value or damage to the premises.  The term does not include foundations for production equipment.

(c)  Location of the facilities.  The Contractor may use the facilities at any of the locations specified in the Schedule and, with the prior written approval of the Contracting Officer, at any other location.  In granting this approval, the Contracting Officer may prescribe such terms and conditions as may be deemed necessary for protecting the Government's interest in the facilities involved.  Those terms and conditions shall take precedence over any conflicting provisions of this contract.

(d)  Notice of use of the facilities.  The Contractor shall notify the Contracting Officer in writing--


(1)  Whenever use of all facilities for Government work in any quarterly period averages less than 75 percent of the total use of the facilities; or


(2)  Whenever any item of the facilities is no longer needed or usable for performing existing related contracts that authorize such use.

(e)  Property control.  The Contractor shall maintain property control procedures and records, and a system of identification of the facilities, in accordance with the provisions of FAA guidance Section 3.10.3 in effect on the date of this contract.  The provisions of FAA guidance Section 3.10.3 are hereby incorporated by reference and made a part of this contract.

(f)  Maintenance.


(1)  Except as otherwise provided in the Schedule, the Contractor shall protect, preserve, maintain (including normal parts replacement), and repair the facilities in accordance with sound industrial practice.


(2)  As soon as practicable after the execution of this contract, the Contractor shall submit to the Contracting Officer a written proposed maintenance program, including a maintenance records system, in sufficient detail to show the adequacy of the proposed program.  If the Contracting Officer agrees to the proposed program, it shall become the normal maintenance obligation of the Contractor.  The Contractor's performance according to the approved program shall satisfy the Contractor's obligations under subparagraphs (f)(1) and (f)(5) of this clause.


(3)  The Contracting Officer may at any time direct the Contractor in writing to reduce the work required by the normal maintenance program.  If such order reduces the cost of performing the maintenance, an appropriate equitable adjustment may be made in any affected related contract that so provides.


(4)  The Contractor shall perform any maintenance work directed by the Contracting Officer in writing.  Work in excess of the maintenance required under subparagraphs (f)(1) through (f)(3) of this clause shall be at Government expense.  The Contractor shall notify the Contracting Officer in writing when sound industrial practice requires maintenance in excess of the normal maintenance program.


(5) The Contractor shall keep records of all work done on the facilities and shall give the Government reasonable opportunity to inspect such records.  When facilities are disposed of under this contract the Contractor shall deliver the related records to the Government or, if directed by the Contracting Officer, to third persons.


(6)  The Contractor's obligation under this clause for each item of facilities shall continue until the item is removed, abandoned, or disposed of at the expiration of the 120-day period stated in subparagraph (1)(4) of this clause and when the Contractor has discharged its other obligations under this contract with respect to such items.

(g)  Access.  The Government and any persons designated by it shall, at all reasonable times, have access to the premises where any of the facilities are located.

(h)  Indemnification of the Government.  The Contractor shall indemnify the Government and hold it harmless against claims for injury to persons or damage to property of the Contractor or others arising from the Contractor's possession or use of the facilities under this contract.  However, the provisions of the Contractor's related contracts shall govern any assumption of liability by the Government for claims arising under those contracts.

(i)  Representations and warranties.


(1)  The Government makes no warranty, express or implied, regarding the condition or fitness for use of any facilities.  To the extent practical, the Contractor shall be allowed to inspect all the facilities to be furnished by the Government before their shipment.


(2)  If the Contractor receives facilities in a condition not suitable for the intended use, the Contractor shall, within 30 days after receipt and installation thereof, so notify the Contracting Officer, detailing the facts, and, as directed by the Contracting Officer and at Government expense, either (i) return such item or otherwise dispose of it or (ii) effect repairs or modifications.  An appropriate equitable adjustment may be made in any related contract that so provides and that is affected by the return, disposition, repair, or modification of any facilities.

(j)  Termination of use of the facilities.


(1)  The Contractor may at any time, upon written notice to the Contracting Officer, terminate its authority to use any or all of the facilities. Termination under this paragraph (j) shall not relieve the Contractor of any of its obligations or liabilities under any related contract or subcontract affected by the termination.


(2)  The Contracting Officer may at any time, upon written notice, terminate or limit the Contractor's authority to use any of the facilities. Except as otherwise provided in the Failure to Perform clause of this contract, an equitable adjustment may be made in any related contract of the Contractor that so provides and that is affected by such notice.

(k)  Disposition of the facilities.


(1)  The provisions of this paragraph (k) shall apply to facilities whose use has been terminated by either the Contracting Officer or the Contractor under paragraph (j), except as provided in subparagraph (k)(2).


(2)  Unless otherwise directed by the Contracting Officer, this paragraph (l) shall not apply to facilities terminated by the Contractor if--(i)  The facilities terminated do not comprise all of the facilities in the possession of the Contractor; and (ii)  The Contracting Officer determines that continued retention of the facilities will not interfere with the Contractor's operations.


(3)  Within 60 days after the effective date of any notice of termination given under paragraph (j) or within such longer period as the Contracting Officer may approve in writing, the Contractor shall submit to the Contracting Officer an accounting for all the facilities covered by such notice. The submission of the Contractor shall be in a form satisfactory to the Contracting Officer.


(4)  Within 120 days after the Contractor accounts for any facilities under subparagraph (k)(3), the Contracting Officer shall give written notice to the Contractor as to the disposition of the facilities, except as otherwise provided in subparagraph (k)(6).  In  its disposition of the facilities, the Government may either--

                       (i)  Abandon the facilities in place, in which case all obligations of the Government regarding such abandoned facilities and the rehabilitation of the premises in and on which they are located shall immediately cease; or 

                       (ii)  Require the Contractor to comply, at Government expense, with such directions as the Contracting Officer may give with respect to--

                               (A)  The preparation, protection, removal, or shipment of the affected facilities; 

                               (B)  The retention or storage of the affected facilities; provided, that the Contracting Officer shall not direct the Contractor to retain or store any items of facilities in or on real property not owned by the Government if such retention or storage will interfere  with the Contractor's operations;

                              (C)  The restoration of Government-owned property incident to the removal of the facilities from such property; and

                              (D)  The sale of any affected facilities in such manner, at such times, and at such price as may be approved by the Government, except that the Contractor shall not be required to extend credit to any purchaser.


(5)  If the Contracting Officer fails to give the written notice required by subparagraph (k)(4) of this clause within the prescribed 120-day period, the Contractor may, upon not less than 30 days' written notice to the Government, and at Government risk and expense, 

                      (i) retain the facilities in place or

                      (ii) remove any of the affected severable facilities located in Contractor-owned property and store them at the Contractor's plant or in a public insured warehouse.  

Such removal and storage shall be in accordance with sound practice and in a manner compatible with the security classification of the facilities. Except as provided in this subparagraph (k)(5), the Government shall not be liable to the Contractor for failure to give the written notice required by subparagraph (k)(4).


(6)  Nonseverable items of the facilities or items of the facilities subject to patent or proprietary rights shall be disposed of in such manner as the parties may have agreed to in writing.


(7)  The Government, either directly or by third persons engaged by it, may remove or otherwise dispose of any facilities for which the Contractor's authority to use has been terminated, other than those for which specific provision is made in subparagraph (k)(6).


(8)  The Contractor shall, within a reasonable time after the expiration of the 120-day period specified in subparagraph (k)(4), remove all of its property from the Government property and take such action as the Contracting Officer may direct in writing with respect to restoring such Government property, to the extent that it is affected by the installation of the Contractor's property, to its condition before such installation.


(9)  Unless otherwise specifically provided in this contract, the Government shall not be obligated to the Contractor to restore or rehabilitate any property at the Contractor's plant, except for restoration or rehabilitation costs caused by removal of the facilities under subdivision (k)(4)(ii).  The Contractor agrees to indemnify the Government against all suits or claims for damages arising out of the Government's failure to restore or rehabilitate any property at the Contractor's plant or property of its subcontractors, except any damage as may be caused by the negligence of the Government, its agents, or independent contractors.

(l)  Supersedure.


(1)  Facilities previously provided to the Contractor under the contracts specified in the Schedule of this contract shall become subject to this contract upon its effective date.  The terms of those contracts by which such facilities were previously provided to the Contractor are hereby superseded with respect to such facilities, except for rights and obligations that may have accrued under such other contract before the effective date of  this contract.


(2)  Facilities subsequently provided the Contractor under any contract shall, if that contract so specifies, be subject to this contract upon the completion of their construction, acquisition, and installation or upon their availability for use, whichever occurs first, except as otherwise provided in the contract or other document by which such facilities are provided to the Contractor.

(End of clause)

3.10.3-9        
Special Test Equipment (December 1997)

(a)  "Special test equipment," as used in this clause, means either single or multipurpose integrated test units engineered, designed, fabricated, or modified to accomplish special purpose testing in performing a contract.  It consists of items or assemblies of equipment, including standard or general purpose items or components, that are interconnected and interdependent so as to become a new functional entity for special testing purposes.  It does not include material, special tooling, facilities (except foundations and similar improvements necessary for installing special test equipment), and plant equipment items used for general plant testing purposes.

(b)  The Contractor may either acquire or fabricate special test equipment at FAA expense when the equipment is not otherwise itemized in this contract and the prior approval of the Contracting Officer has been obtained.  The Contractor shall provide the Contracting Officer with a written notice, at least 30 days in advance, of the Contractor's intention to acquire or fabricate the special test equipment.  As a minimum, the notice shall also include an estimated aggregate cost of all items and components of the equipment the individual cost of which is less than $5,000, and the following information on each item or component of equipment costing $5,000 or more:

     (1)  The end use application and function of each proposed special test unit, identifying special characteristics and the reasons for the classification of the test unit as special test equipment.

     (2)  A complete description identifying the items to be acquired and the items to be fabricated by the Contractor.

     (3)  The estimated cost of the item of special test equipment or component.

     (4)  A statement that intra-plant screening of Contractor and FAA-owned special test equipment and components has been accomplished and that none are available for use in performing this contract.

(c)  The FAA may furnish any special test equipment or components rather than approve their acquisition or fabrication by the Contractor.  Such FAA-furnished items shall be subject to the Government property clause, except that the FAA should not be obligated to deliver such items any sooner than the Contractor could have acquired or fabricated them after expiration of the 30-day notice period in paragraph (b) of this clause.  However, unless the FAA notifies the Contractor of its decision to furnish the items within the 30-day notice period, the Contractor may proceed to acquire or fabricate the equipment or components subject to any other applicable provisions of this contract.

(d)  The Contractor shall, in any subcontract that provides that special test equipment or components may be acquired or fabricated for the FAA, insert provisions that conform substantially to the language of this clause, including this paragraph (d).  The Contractor shall furnish the names of such subcontractors to the Contracting Officer.

(e)  If an engineering change requires either the acquisition or fabrication of new special test equipment or substantial modification of existing special test equipment the Contractor shall comply with paragraph (b) above.  In so complying, the Contractor shall identify the change order which requires the proposed acquisition, fabrication, or modification.

(End of clause)

3.10.3-10       
Management of Government Property in Contractor’s Possession (December 1997)

(a)  Contractor responsibility.  The Contractor shall establish and maintain a property control system (PCS) to control, protect, preserve, use, maintain, and repair all Government property in accordance with sound industrial and business practices and the requirements of this contract.  The PCS shall be in writing unless the Property Administrator determines that maintaining a written system is unnecessary.  The PCS shall be reviewed and, if satisfactory, approved in writing by the Property Administrator.  The system shall be sufficient for the following use:

     (1)  To assure that Government property will be used only for those purposes authorized in the contract and that any required approval will be obtained; and

     (2)  To provide a basis for determining and allocating rental charges.

     (3)  With respect to plant equipment with an acquisition value of $5,000 or more, the PCS, as a minimum, shall:

          (i)  Establish a minimum level of use below which an analysis of need will be made and retention justified, except for inactive plants and equipment retained for mobilization (the use level may be established for individual items or families of items, depending upon circumstances of use);

          (ii)  Provide for recording authorized and actual use consistent with the established use levels;

          (iii)  Require periodic analyses of production needs for plant equipment utilization based upon known requirements; and

          (iv)  Provide for prompt reporting to the Property Administrator of all plant equipment for which retention is not justified.

     (4)  With regard to subcontractors, the PCS shall include procedures for the Contractor to maintain oversight of the GFP provided to subcontractors and require subcontractors to comply with contract requirements by flowing down all contract property requirements to subcontractors.  The Contractor shall require its subcontractors possessing or controlling GFP to adequately safeguard and maintain GFP and that it is used only as authorized by the contract.

     (5)  The PCS shall include procedures to ensure property disposition is in accordance with the instructions of the Contracting Officer or designated representative, including any return to the supplier for appropriate credit whenever feasible.

(b)  Audit of property control system.  The FAA may audit the Contractor’s PCS as frequently as conditions warrant.  These audits may take place at any time during contract performance, upon contract completion or termination, or at any time thereafter during the period the Contractor is required to retain such records.  The Contractor shall make all such records and related correspondence available to the auditors.

(c)  Receipts for Government property.  The Contractor shall provide written receipts for all Contractor-acquired property before submitting its request for payment for the property.  For FAA-furnished property, the Contractor shall provide the required receipt immediately upon receipt of the property.  All receipts shall be provided to the Property Administrator.

(d)  Discrepancies incident to shipment.

     (1)  Government-furnished property.  If overages, shortages, or damages are discovered upon receipt of GFP, the Contractor shall provide a statement of the condition and apparent causes to the Property Administrator.  Official records shall reflect the quantity actually received.

     (2)  Contractor-acquired property.  The Contractor shall remedy overages, shortages, or damages in shipment of Contractor-acquired property from a vendor or supplier.  However, when the shipment has moved by Government Bill of Lading (GBL) and carrier liability is indicated, the Contractor shall report the discrepancy in accordance with paragraph (1) above.

(e)  Records and Reports of FAA Property.

     (1)  The Contractor’s property control records shall constitute the FAA’s official property records unless the Contracting Officer indicates otherwise.  The Contractor shall establish and maintain adequate control records for all Government property, including property provided to and in the possession or control of a subcontractor.  When a subcontractor has an approved property control system for Government property  provided under its own prime contracts, the Contractor may use the records created and maintained under that system.

     (2)  The Contractor's property control system shall provide financial accounts for Government-owned property in the Contractor's possession or control until relieved of that responsibility.

     (3)  The Contractor’s property control records shall identify all Government property and provide a complete, current, auditable record of all transactions.  Records shall be accessible to authorized FAA personnel and safeguarded against destruction and tampering.

     (4)  The Contractor shall keep separate property records for each contract unless otherwise authorized by the Property Administrator.

     (5)  Special tooling and special test equipment fabricated from materials that are the property of the Government shall be recorded as Government-owned immediately upon fabrication.  Special tooling and special test equipment fabricated from materials that are the property of the Contractor shall be recorded as Government property at the time title passes to the Government.

     (6)  The Contractor shall establish property records for serviceable components permanently removed from items of Government property as a result of modification as the type established for components acquired separately.

     (7)  The Contractor's property control system shall contain a system or technique to locate any item of Government property within a reasonable period of time.

(f)  Basic information.

     (1)  Unless summary records are used as authorized under subparagraph (f)(2) of this clause, the Contractor's property control records shall provide the following basic information for every item of Government property in the Contractor's possession, regardless of value:

          (i)  The name, description, and National Stock Number (if furnished by the FAA or available in the property control system).

          (ii)  Quantity received (or fabricated), issued, and on hand.

          (iii)  Unit price (and unit of measure).

          (iv)  Contract number or equivalent code designation.

          (v)  Location.

          (vi)  Disposition.

          (vii)  Posting reference and date of transaction.

     (2)  Summary records are normally adequate for special tooling, special test equipment, and plant equipment costing less than $5,000 per unit, except where the Property Administrator specifies that individual item records are necessary for effective control, calibration, or maintenance.  Summary records shall provide the information listed in paragraphs (1)(i) through (1)(vii) above, but may reference a general location, provided the Contractor can locate the property within a reasonable period of time.

(g)  Records of pricing information.

     (1)  Requirement for unit prices.

          (i)  The Contractor's property control system shall contain the unit price for each item of Government property  except as provided in (ii) below.  When a Contractor records the unit price of property on other than the quantitative inventory records, those supplementary records shall become part of the official Government property  records.

          (ii)  (Note: This subparagraph (ii) does not apply to nonprofit organizations.)  The requirement that unit prices be contained in the official Government property records does not apply to those separate property records located at a Contractor's secondary sites and subcontractor plants; provided, that:

               (A) Records maintained by the prime Contractor at its primary site include unit prices; and

               (B) The prime Contractor agrees to furnish actual or estimated unit prices to the secondary site or subcontractor as the need arises.

         (iii)  When definite information as to unit price cannot be obtained, reasonable estimates shall be used.

     (2)  Determining unit price.

          (i)  Contractor-acquired and Contractor-fabricated property.  Except for items fabricated by nonprofit organizations for research and development purposes, the unit price of Contractor-acquired and Contractor-fabricated property shall be determined in accordance with the system established by the Contractor in conformance with consistently applied sound accounting principles.  The Contractor shall apply separate unit prices to items of special tooling and special test equipment fabricated or acquired by the Contractor unless the Property Administrator approves group pricing for special tooling, special test equipment, and work-in-process in accordance with the Contractor's acceptable cost accounting system.  All processed material, fabricated parts, components, and assemblies charged to the Contractor's work-in-process inventory, including items in temporary storage while awaiting processing, may be considered as work-in-process for this purpose.

          (ii)  Government-furnished property.  The FAA shall determine and furnish to the Contractor the unit price of Government-furnished property.  Transportation and installation costs shall not generally be considered as part of the unit price for this purpose.  Normally, the unit price of Government-furnished property will be provided on the document covering shipment of the property to the Contractor.  In the event the unit price is not provided on the document, the Contractor shall take action to obtain the information.

(h)  Records of material.

     (1)  General.  The Contractor shall record, in accordance with contract requirements and the Contractor's property control system, the following:

          (i)  all Government material furnished to the Contractor,

          (ii)  all material to which title has passed to the FAA by reason of allocation from Contractor-owned stores,

          (iii)  all material acquired by the Contractor for direct charge to an FAA contract..

     (2)  Consolidated stock record.  The Contractor shall not use consolidated stock records without the prior consent of the Property Administrator.

     (3)  Custodial records.  The Contractor shall maintain custodial records for tool crib items, guard force items, protective clothing, and other items issued to individuals for use in their work.

     (4)  Use of receipt and issue documents.  (Note:  This paragraph (4) is not applicable to nonprofit organizations.)  The Property Administrator may authorize the Contractor to maintain, in lieu of stock records, a file of appropriately cross-referenced documents evidencing receipt, issue, and use of Government-provided material that is issued for immediate consumption and is not entered in the inventory record.  This method of control may be authorized for:

          (i)  Material charged through overhead;

          (ii)  Material under research and development contracts;

          (iii)  Subcontracted or outside production items;

          (iv)  Nonstock or special items;

          (v)  Items that are produced for direct charge to a contract, or are acquired and issued for installation upon receipt, and involve no  spoilage; and

          (vi)  Items issued from Contractor-owned inventory direct to production or maintenance, etc.

     (5)  Material issued directly upon receipt.  (Note:  This paragraph (5) applies only to nonprofit organizations.)

          (i)  Under fixed-price contracts, the Contractor's documents evidencing receipt and issue will be accepted as property control records for Government-furnished material issued directly by the Contractor upon receipt so as to be considered consumed under the contract.

          (ii)  Under cost-reimbursement contracts, FAA invoices, Contractor's purchase documents, or other evidence of acquisition and issue will be accepted as adequate property records for material furnished to or acquired by the Contractor and issued directly so as to be considered consumed under the contract.

     (6)  Multicontract cost and material control.  (Note:  This paragraph (6) does not apply to nonprofit organizations.)

          (i)  Description and scope.  A multicontract cost and material control system substitutes a system of financial accounting for the requirements for physical identification of FAA material.  The Contractor shall not use multicontract cost and material control without the prior consent of the Contracting Officer.  (See (ii)(C)(d) below.)  The system operates as follows:

               (A)  The Contractor may acquire, requisition, receive, store, and issue like items of material for the total requirements of all contracts involved in the system without identifying the material to each contract.

               (B)  The Contractor may commingle, during any stage of contract performance, Government-owned and Contractor-owned material and work-in-process that was furnished, acquired, or produced for all FAA contracts covered by the system, without physical segregation or identification to the individual contracts.

               (C)  In lieu of physical segregation and identification to individual contracts, periodic calculation of requirements and distribution of costs to all contracts permits the allocation of costs of material to products delivered.  This system, by reflecting the material expended to perform each contract at any stage in production, permits usage analysis to determine the reasonableness of consumption and expenditure of Government material.

               (D)  The system may include all FAA contracts of any type that involve common repetitive operations.

               (E)  The system does not require commingling of all common materials under all contracts.  For example, items of Government-furnished material of high value or in short supply may be excluded from commingling and reserved for use in performing the contract under which furnished.

               (F)  The Contractor shall take physical inventories of material in stores included in the systems (other than work-in-process) at least annually, extend and reconcile prices to the quantitative balance for each item, and record adjustments in the stock record and financial inventory control accounts.  Such physical inventories and adjustments, as well as equitable distribution to cost accounts of any inventory losses, shall be reviewed by and are subject to the approval of the Property Administrator.

          (ii)  Criteria.  Contractors shall demonstrate the following in order to be considered for a multicontract cost and material control system:

                (A)  The system would result in savings or improved operations or that it will otherwise be in the Government’s interest;

                (B)  The system is applied to existing FAA contracts only and excludes materials acquired or costs incurred for non-FAA work or in anticipation of future FAA work; and

                (C)  The Contractor's accounting system is adequate to:

                       (aa)  Provide on a complete and timely basis a clear 'audit trail' from costs of materials acquired for each contract to materials used or disposed of on each contract;

                      (bb)  Reflect separately for Government-furnished and Contractor-acquired material in stores (except work-in-process) the inventory balances as affected by receipts, issues, adjustments, and other dispositions;

                      (cc)  Determine unit costs for each identifiable part, component, subassembly, assembly, end item, and contract item;

                      (dd)  Calculate amounts for cost reimbursements and progress payments during the life of the contract by applying or allocating such unit costs developed through each stage of work-in-process to contract items for the requirements of each contract; and

                      (ee)  Assure that when Government material furnished for use under one contract is authorized for use on another contract, the initial contract receives credit.

         (iii)  Authorization.  The Contracting Officer may authorize a Contractor who is performing or will perform more than one Government contract to use the multicontract cost and material control system.  .  The Property Administrator shall approve whatever detailed operating procedures are necessary for each system authorized.

           (iv)  Requirement.  Whenever a multicontract cost and material control system is authorized, the Contractor's financial accounts shall include all material in the system acquired or furnished for FAA work and shall satisfy the requirements of this clause.

(i)  Records of special tooling and special test equipment.  (This sub-section does not apply to nonprofit organizations except for paragraph (3).)

     (1)  Unless the Property Administrator has authorized summary records, the Contractor's property control system shall provide the basic information listed above (f)(1) regarding each item of Government-owned special tooling and special test equipment, including any general purpose test equipment incorporated as components in such a manner that removal and reuse may be feasible and economical.

     (2)  If the Contractor uses group pricing of special tooling or special test equipment, as recognized above in (g)(2), unit prices shall be computed when required.

     (3)  In the case of special tooling acquired or fabricated by nonprofit organizations or furnished by the FAA to nonprofit organizations for research and development, the Contractor may use invoices, Contractor's purchase document or other documents that evidence acquisition or issue may be accepted as adequate property control records.

     (4)  Records identifying special tooling and special test equipment shall include the identification number and item on which used.

     (5)  The Contractor shall, when specified by the contract, identify and report special tooling and special test equipment by retention category (e.g., assembly tooling or critical tooling for spares or replacements).

(j)  Records of plant equipment.

     (1)  Unless the Property Administrator authorizes summary records, the Contractor shall maintain individual item records for each item of plant equipment.

     (2)  In addition to information required in paragraph (f) of this clause, the Contractor's records of Government-owned plant equipment, regardless of value, shall include:

          (i)  Federal Supply Code for the manufacturer (as listed in Cataloging Handbook H4-1 and H4-2) (available from the Superintendent of Documents, Government Printing Office (GPO), Washington, DC  20402);

          (ii)  Federal Supply Classification (Cataloging Handbooks H2-1, H2-2, and H2-3) (available from GPO); and

          (iii)  The original manufacturer's model or part number.

     (3)  Unless otherwise authorized by the Property Administrator, the Contractor shall also include the following for each item of Government-owned plant equipment having a unit cost of $5,000 or more:

          (i)  Serial number and year built (when available);

          (ii)  Government identification/tag number; and

          (iii)  Acquisition and disposition document references and dates.

    (4)  The Property Administrator may determine that the information in (3)(i) and (3)(ii) above shall be recorded in the property records for plant equipment costing less than $5,000.

     (5)  The Contractor shall record accessory and auxiliary equipment on the record of the associated item of plant equipment.  If the accessory or auxiliary item is not attached to, a part of, or acquired for use with a specific item of plant equipment, it shall be recorded either in an individual item record or in a summary stock record.  When accessory and auxiliary items are permanently separated from the basic item of plant equipment, the unit price of the basic item shall be appropriately reduced.

(k)  Records of real property.

     (1)  The Contractor shall maintain an itemized record of the description, location, acquisition cost, and disposition of all Government real property (including unimproved real property); all alterations, all construction work, and sites connected with such alteration and construction, acquired by purchase, lease, or otherwise.  These records, including maps, drawings, plans, specifications, and supplementary data where necessary, shall:

         (i)  be complete,

         (ii)  show the original cost of the property and improvements and the cost of any changes and additions, and

         (iii)  be appropriately indexed.

     (2)  Costs incurred by the Contractor or the FAA for new construction, including erection, installation, or assembly of Government real property in possession of the Contractor, shall be capitalized in the official Government real property records and financial accounts maintained by the Contractor for the FAA.

     (3) Costs incurred for additions, expansions, extensions, conversions, alterations, and improvements, including applicable portions of capital maintenance, that increase the value, life, utility, capability, or serviceability of Government real property shall be capitalized.

     (4) Costs incurred for portable buildings or facilities specifically constructed for tests that involve destruction of the facility shall not be capitalized in the Government real property records or financial accounts.

     (5) Costs incurred for maintenance, repair, or rearrangement to maintain the Government real property in good physical condition, utility, capacity, or serviceability shall be charged to expense, and the real property records shall not be affected.

     (6)  When Government-owned real property is sold , transferred, donated, destroyed by fire or other cause, abandoned-in-place, or condemned, the financial accounts shall be reduced by the presently recorded costs and the real property records annotated with a supporting statement, including pertinent facts.

(l)  Records of scrap or salvage.

     (1)  The Contractor shall maintain records of all scrap or salvage generated, except as provided (k).  These records shall conform to the Contractor's established system of scrap and salvage control approved by the Property Administrator.

     (2)  The Contractor's property control system shall provide the following information:

          (i)  Contract number, if practical, or equivalent code designation from which the scrap or salvage derived.

          (ii)  Nomenclature or description of salvable items or classification (material content) of scrap.

          (iii)  Quantity on hand.

          (iv)  Posting reference and date of transaction.

          (v)  Disposition.

(m)  Records of related data and information.  The Contractor shall maintain property control and accountability, in accordance with sound business practice, of manufacturing or assembly drawings; installation, operation, repair, or maintenance instructions; and other similar information furnished to the Contractor by the FAA or generated or acquired by the Contractor under the contract and for which title vests in the FAA.  The requirements of this subpart do not otherwise apply to such property.

(n)  Records of completed products.  The Contractor shall maintain a record of all completed products produced under a contract as follows:

     (1)  When there is no time lapse between FAA inspection and acceptance of the completed products and shipment from the plant site, the records shall, as a minimum, consist of a summary of quantities accepted and shipped.  When end items are accepted by the FAA and stored with the Contractor awaiting, shipment, the record shall identify quantities stored, location, and disposition action.

     (2)  On contracts that provide for the Contractor to retain completed products for further use under the contract or other contracts, such items shall be considered 'Government-furnished property' upon acceptance and shall be recorded as required by this contract.

     (3)  When completed products are returned to a Contractor under the terms of a warranty clause, the Contractor shall maintain, by contract, a record containing a description of the items involved, quantities received and returned to the FAA, and other pertinent data necessary to determine that a proper accounting for all property has been made.

(o)  Records of transportation and installation costs of plant equipment.  (Note: This subsection does not apply to nonprofit organizations.)

     (1)  Transportation costs.

          (a)  The Contractor shall record within the property control system the transportation and installation costs directly borne by the FAA for each item of Government-owned plant equipment with an acquisition cost of $5,000 or more.  The Property Administrator may require the Contractor to provide such recorded costs for use in computing rental charges.

           (b)  If transportation costs are not included in the price of equipment delivered, the Contractor shall contact the Property Administrator for instructions for obtaining applicable freight data.

     (2)  Installation costs.

          (a)  When the Contractor performs installation, the cost shall be computed in accordance with the Contractor's accounting system (if the system is acceptable for other contract cost determination purposes) and recorded in the property record.

          (b)  When installation is subcontracted, the Contractor shall record the cost paid to the subcontractor in the property record.

          (c)  When installation costs are included in the price of equipment delivered to the using location, the Contractor shall annotate the property records accordingly.

(p)  Records of misdirected shipments.  The Contractor's property control system shall provide the following information regarding each misdirected shipment of Government property  received:

     (1)  Identity of shipment, such as shipping document or bill of lading.

     (2)  Origin of shipment.

     (3)  Content (items in the shipment) per shipping documents, if available.

     (4)  Location.

     (5)  Disposition.

(q)  Records of property returned for rework.

     (1)  The Contractor shall maintain quantitative records of property returned for processing to assure control from time of receipt through return of the items to the FAA.  The Contractor shall establish item records under its property control system and shall include the information required in (f) above.

     (2)  The records shall specify the quantity of units returned to the FAA and the quantity otherwise disposed of with proper authority.

(r)  Reports of FAA property.

     (1)  The Contractor's property control system shall provide annually the total acquisition cost of Government property for which the Contractor is accountable under each contract with the FAA, including Government property at subcontractor plants and alternate locations.  The following classifications (property classifications may be varied to meet individual agency needs) shall be reported:

          (i)  Land and rights therein.

          (ii)  Other real property, including utility distribution systems, buildings, structures, and improvements thereto.

          (iii)  Plant equipment.

          (iv)  Special tooling.

          (v)  Special test equipment.

          (vi)  Material.

          (vii)  Agency peculiar property.

     (2)  The Contractor shall report the information under paragraph (1) as directed by the Property Administrator.

     (3)  The Contractor shall maintain and provide the following reports to the Property Administrator when appropriate:

          (i)  Receipt of Property.  The Contractor’s written notice of receipt of Government property and any discrepancies, if required, must precede request for payment.

          (ii)  Lost, Damaged, Destroyed Property.  The Contractor’s written report to the Property Administrator of cases of loss, damage, or destruction of Government property in the Contractor’s possession or control.  The Contractor shall also require its subcontractors possession or controlling Government property accountable under the contract to investigate and report all instances of loss, damage, or destruction of such property.

          (iii)  Annual Financial and Inventory Reports.  A copy of the Contractor’s annual financial and inventory reports of Government property.  The Contractor shall account for all Government property until relieved of responsibility.

(End of clause)

3.10.3-11       
Contractor’s Maintenance Program (December 1997)

The Contractor shall be responsible for the proper care, maintenance, and use of Government property in its possession or control from the time of receipt until properly relieved of responsibility, in accordance with sound industrial practice and the terms of the contract.  The removal of Government property to storage, or its contemplated transfer, does not relieve the Contractor of these responsibilities.

(a)  Consistent with the terms of the contract, the Contractor's maintenance program shall provide for:

     (1)  Disclosure of need for and the performance of preventive maintenance;

     (2)  Disclosure and reporting of need for capital rehabilitation; and

     (3)  Recording of work accomplished under the program. 

(b)  Preventive maintenance is maintenance performed on a regularly scheduled basis to prevent the occurrence of defects and to detect and correct minor defects before they result in serious consequences.  An effective preventive maintenance program shall include at least:

     (1)  Inspection of buildings at periodic intervals to assure detection of deterioration and the need for repairs;

     (2)  Inspection of plant equipment at periodic intervals to assure detection of maladjustment, wear, or impending breakdown;

     (3)  Regular lubrication of bearings and moving parts in accordance with a lubrication plan;

     (4)  Adjustments for wear, repair, or replacement of worn or damaged parts and the elimination of causes of deterioration;

     (5)  Removal of sludge, chips, and cutting oils from equipment that will not be used for a period of time;

     (6)  Taking necessary precautions to prevent deterioration caused by contamination, corrosion, and other substances; and

     (7)  Proper storage and preservation of accessories and special tools furnished with an item of plant equipment but not regularly used with it.

(c)  The Contractor's maintenance program shall provide for disclosing and reporting the need for major repair, replacement, and other capital rehabilitation work for Government property in its possession or control.

(d)  The Contractor shall keep records of maintenance actions performed and any deficiencies in the Government property discovered as a result of inspections.

(End of clause)

3.10.3-12       
Identification of Government Property (December 1997)

(a)  Upon receipt of Government property , the Contractor shall promptly:

     (1)  Identify the property in accordance with agency regulations;

     (2)  Mark the property in accordance with this section; and

     (3)  Record the property in its property control records.

(b) (1)  Except for the following, the Contractor shall mark all Government property with an identifier of FAA ownership:

          (i)  Items issued to individuals for use in their work (e.g., protective clothing or tool crib tools) where adequate physical control is maintained over the items.

          (ii)  Property of a bulk type, or where its general nature of packing or handling precludes adequate marking.

          (iii)  Where the Property Administrator agrees that marking is impractical.

     (2)  Exempted items shall be entered and described on the accountable property records.

(c) (1)  In addition to marking with an indication of Government ownership, the following property shall be marked with a serial number in accordance with procedures approved by the Property Administrator:

          (i)  Special tooling.

          (ii)  Special test equipment.

          (iii)  Components of special test equipment that have an acquisition cost of $5,000 or more and are incorporated in a manner that makes removal and reutilization feasible and economical.

          (iv)  Plant equipment.

          (v)  Accessory or auxiliary equipment associated with a specific item of plant equipment that is recorded on the property records, if necessary to assure return with the associated basic item.

     (2)  The Contractor shall record assigned numbers on all applicable documents pertaining to the property control system.

     (3)  If the property is included in a standard agency registration system, the Contractor may use the property's registration number as the serial number. The Contractor shall obtain the registration number through the Property Administrator from the owning agency.

(d)  The markings in paragraphs (b) and (c) of this section shall be:

     (1)  securely affixed to the property,

     (2)  legible, and

     (3)  conspicuous.

Examples of appropriate markings are bar coding, decals, and stamping.  If marking will damage the property or is otherwise impractical, the Contractor shall promptly notify the Property Administrator and ask for the item to be exempted (see paragraph (b) of this clause).  Markings shall be removed or obliterated when Government property is sold, scrapped, or donated.

(End of clause)

3.10.3-13       
Segregation of Government Property (December 1997)

The Contractor shall physically separate Government property from Contractor-owned property.  However, when advantageous to the FAA and consistent with the Contractor's authority to use such property, the property may be commingled:

(a)  When the Government property  is special tooling, special test equipment, or plant equipment clearly identified and recorded as Government property;

(b)  When approved by the Property Administrator in connection with research and development contracts;

(c)  When material is included in a multicontract cost and material control system;

(d)  When scrap of a uniform nature is produced from both Government-owned and Contractor-owned material and physical segregation is impracticable;

(e)  When scrap produced from FAA-owned material is insignificant in consideration of the cost of segregation and control;

(f)  When FAA contracts involved are fixed-price and provide for the retention of the scrap by the Contractor; or

(g)  When otherwise approved by the Property Administrator.

(End of clause)

3.10.3-14       
Inventories (December 1997)

(a)  Monthly Inventories

     (1)  The Contractor shall provide to the FAA’s Property Administrator a monthly listing of all Government property in their possession (this includes GFP and CAP).  This property shall be reported on Inventory Schedule form FAA 1426 Alternate I and II provided by the property office.

     (2)  The Contractor may electronically reproduce standard inventory schedule forms provided no change is made to the name, content or sequence of the data elements.  All essential elements of data must be included and the form must be signed.

     (3)  The Contractor shall use inventory schedule to report all transaction of Government property  in Contractor’s possession or control and shall cause subcontractors to do likewise.

(b)  Physical Inventories.

The Contractor shall periodically physically inventory all Government property (except materials issued from stock for manufacturing, research, design, or other services required by the contract) in its possession or control and shall cause subcontractors to do likewise.  The Contractor, with the approval of the Property Administrator, shall establish the type, frequency, and procedures.  These may include electronic reading, recording and reporting or other means of reporting the existence and location of the property and reconciling the records.  Type and frequency of inventory shall be based on the Contractor's established practices, the type and use of the Government property involved, or the amount of Government property involved and its monetary value, and the reliability of the Contractor's property control system.  Type and frequency of physical inventories normally shall not vary between contracts being performed by the Contractor, but may vary with the type of properly being controlled.  Personnel who perform the physical inventory should not be the same individuals who maintain the property records or have custody of the property unless the Contractor's operation is too small to do otherwise.

(c)  Inventories upon termination or completion.

     (1)  General.  Immediately upon termination or completion of a contract, the Contractor shall perform and cause each subcontractor to perform a physical inventory, adequate for disposal purposes, of all Government property applicable to the contract, unless the requirement is waived as provided in paragraph (2) below.

     (2)  Exception.  The requirement for physical inventory at the completion of a contract may be waived by the Property Administrator when the property is authorized for use on a follow-on contract; provided, that:

          (i)  Experience has established the adequacy of property controls and an acceptable degree of inventory discrepancies; and

          (ii)  The Contractor provides a statement indicating that record balances have been transferred in lieu of preparing a formal inventory list and that the Contractor accepts responsibility and accountability for those balances under the terms of the follow-on contract.

     (3)  Listings for disposal purposes.  (Note:  This paragraph (3) applies only to nonprofit organizations.)

          (i)  Standard items that have been modified may be described on listings for disposal purposes as standard items with a general description of the modification.

          (ii)  Items that have been fabricated, such as test equipment, shall be described in sufficient detail to permit a potential user to determine whether they are of sufficient interest to warrant further inspection.

(d)  Reporting results of inventories.  The Contractor shall, as a minimum, submit the following to the Property Administrator promptly after completing the physical inventory:

     (1)  A listing that identifies all discrepancies disclosed by a physical inventory.

     (2)  A signed statement that physical inventory of all or certain classes of Government property was completed on a given date and that the official property records were found to be in agreement except for discrepancies reported.

(e)  Quantitative and monetary control.  When requested by the Property Administrator, the Contractor's reports of results of physical inventory shall be prepared on a quantitative and monetary basis and segregated by categories of property.

(End of clause)

3.10.3-15       
Disposition of Government Property (December 1997)

(a)  Submission of inventory schedules.

     (1)  When property is no longer needed to perform the contract, the Contractor shall prepare inventory schedules in accordance with the contract and instructions from the plant clearance officer or Property Administrator and shall promptly submit the schedules to the delegated Property Administrator.  Inventory schedules may also be used for screening with other Federal agencies.

     (2)  The certificate on the inventory schedule must be executed when Contractor inventory is reported.  The prime Contractor shall execute this certificate, except that for subcontractor termination inventory the subcontractor shall execute the certificate.

     (3)  The Contractor's inventory schedules shall not include any items that the Contractor can reasonably use on other Government work without financial loss.  However, the schedules shall include common items specified by the Contracting Officer for delivery to the Government or which are Government-furnished property.

     (4)  The contract may authorize the Contractor to electronically reproduce inventory schedules provided no change is made in the name, content or sequence of the data elements.  All essential elements of data must be included and the form must be signed.  (Reference AMS Guidance T3.10.3A.9 for list of forms)

(b)  Acceptance.  Within 15 days after receipt of inventory schedules, the plant clearance officer or Property Administrator should review them, determine their acceptability, and request the Contractor to correct any inadequate listings.  Inventory schedules should not be rejected if the information is adequate for disposal purposes, even if complete cost data on work-in-process are not available.  Rejection should be limited, when possible, to specific items and should not necessarily render the entire schedule unacceptable.  If substantial errors are discovered that were not apparent on termination inventory schedules previously found acceptable, the final phase of a plant clearance period should not begin until corrected schedules have been submitted, unless the plant clearance officer or Property Administrator determines otherwise.

(c)  Excess inventories.

     (1)  Contractors shall report Contractor inventory promptly after determining it to be excess, unless a later date is authorized by the Contracting Officer or Property Administrator.

     (2)  Unless contract provisions or agency regulations prescribe otherwise, 12 copies of inventory schedules listing serviceable or salvable items and 6 copies of inventory schedules listing scrap items shall be presented to the Property Administrator.

     (3)  The Contractor shall not submit partial schedules unless authorized by the FAA Property Administrator.  The first page of each schedule submitted shall be identified as partial or final in the title block of the schedule.

(End of clause)

3.10.4-17       
Year 2000 Warranty--Commercial Supply Items (November 1997)

(a)  The contractor warrants that each hardware, software and firmware product delivered under this contract, which the offeror has listed below, shall accurately process date data (including, but not limited to, calculating, comparing, and sequencing) from, into, and between the twentieth and twenty-first centuries, including leap year calculations, when used in accordance with the product documentation provided by the contractor, provided that all listed or unlisted products (e.g. hardware, software, firmware) used in combination with such listed product properly exchange date data with it.

(b)  If the contract requires that specific listed products must perform as a system in accordance with the foregoing warranty, then that warranty shall apply to those listed products as a system.

(c)  The duration of this warranty and the remedies available to the FAA for breach of this warranty shall be as defined in and subject to, the terms and limitations of the contractor's standard commercial warranty or warranties contained in this contract, provided that notwithstanding any provision to the contrary in such commercial warranty or warranties, the remedies available to the FAA under this warranty shall include repair or replacement of any listed product whose non-compliance is discovered and made known to the contractor in writing within ninety (90) days after acceptance or January 1, 2000, whichever date is later.  

(d)  Nothing in this warranty shall be construed to limit any rights or remedies the FAA may otherwise have under this contract with respect to defects other than Year 2000 performance.

(End of clause)

3.10.4-18       
Year 2000 Warranty--Non-Commercial Supply Items (November 1997)

(a)  The contractor warrants that each non-commercial item of hardware, software and firmware delivered or developed under this contract, which the offeror has listed below, shall accurately process date data (including, but not limited to, calculating, comparing, and sequencing) from, into, and between the twentieth and twenty-first centuries, including leap year calculations, when used in accordance with the item documentation provided by the contractor, provided that all listed or unlisted items (e.g. hardware, software, firmware) used in combination with such listed items properly exchange date data with it.  

(b)  If the contract requires that specific listed items must perform as a system in accordance with the foregoing warranty, then that warranty shall apply to those listed items as a system.  

(c)  The duration of this warranty and the remedies available to the FAA for breach of this warranty shall be as defined in and subject to, the terms and limitations of any general warranty of this contract, provided that notwithstanding any provision to the contrary in such warranty provisions or in the absence of any such warranty provisions, the remedies available to the FAA under this warranty shall include repair or replacement of any listed item whose non-compliance is discovered and made known to the contractor in writing within ninety (90) days after acceptance or January 1, 2000, whichever date is later.  

(d)  Nothing in this warranty shall be construed to limit any rights or remedies the FAA may otherwise have under this contract with respect to defects other than Year 2000 performance.

(End of clause)

3.10.4-19       
Government Industry Data Exchange Program (GIDEP) (January 2002)

(a) The Contractor shall within thirty (30) days after contract award enroll and participate in the Failure Experience Data Interchange of the Government-Industry Data Exchange Program (GIDEP). Compliance with this clause shall not relieve the Contractor from complying with any other provision of the contract.

(b) The Contractor shall access Failure Experience Data to identify material discrepancies/problems which have adversely impacted or have the potential to adversely impact spares/repair parts reliability. The Contractor shall notify the FAA Contracting Officer or the designated Contracting Officer's representative, in writing, within five (5) working days after identification of findings.

(c) The FAA GIDEP coordinator will arrange GIDEP enrollment and training for the Contractor. 

(d) GIDEP provides:

 
(1)  A means for reporting Suspected Unapproved Parts (SUPS)

              (2)  Source for Diminishing Manufacturing Sources and Material Shortages (DMSMS) information.

              (3)  Source for Parts Obsolescence Resolutions.

              (4)  Source for Non-Conforming Products.

              (5)  Source for Failure Experience Data.

              (6)  Source for Safe Alerts.

              (7) Source for Urgent Data Request (UDR) A service and process for finding information not available in the GIDEP data base.

Applications and additional information may be obtained by contacting:

GIDEP Operations Center

P.O. Box 8000

Corona, CA. 92878-8000

Electronic Mail:

GIDEP.@GIDEP.Corona.Navy.MIL

World Wide Web:

HTTP://www.GIDEP.ORG
(End of clause)

3.10.4-20       
Software Measures Proposal requirements (August 1997)

The offeror shall provide historical data regarding software development from at least three prime contracts or subcontracts awarded to and completed by the offeror to demonstrate the offeror's capability to perform the software requirements of the contract.  (**See note to IPT)  The technical characteristics of the historical programs shall be similar to the proposed system with respect to domain, size, and complexity.  If the offeror does not have experience within these criteria, data from other completed programs shall be provided.  The data shall include measures of size, schedule, effort, cost, and productivity by work breakdown structure element.  Any models and methodologies used shall be documented for each historical program to a sufficient level of detail to allow replication by the evaluation team.

(End of provision)

**Note to Integrated Product Team (IPT):  This sentence should identify whether this information will have equal weight in the evaluation of the offeror's capability.

3.10.4-21       
Requirements for Software Measures (August 1997)

(a)  Software Measurements Plan  


(1)  Draft.



(i)  Content.  The Contractor shall provide a draft software measurements plan for collecting and reporting software measurement data.  The plan shall include the following:




(A)  a measurement definition;




(B)  the measurement approach ;




(C)  how data will be collected; 




(D)  measurement methodologies;




(E)  how the data will be utilized in the Contractor’s internal management of the program;




(F)  issues to be addressed;




(G)  the measures to be utilized;




(H)  an estimation methodology;




(I)   the method used to measure actual data;




(J)   the data reporting format and associated mechanism




(K)  a description of any tools utilized;




(L)   points of contact and responsibilities;




(M)  organizational communications and interfaces.



(ii)  Approval. The Contractor shall submit the plan to the Contracting Officer for review and approval within ** days after date of award.  The Contracting Officer will notify the Contractor of the approval or rejection of the plan within ** days after receipt.



(iii)  Substitute Measures.  In the event that an FAA-specified measure is unavailable, the Contractor shall request a substitution in its plan.  The request shall identify the substitute software measure with a data definition, rationale for the change, a description of how this measure addresses the identified issue, and a description of how this measure will be used internally.  The proposed substitute software measure shall be readily available from the Contractor’s software development process.


(2)  Modifying the Approved Plan.  After the draft software measurements plan is approved by the Contracting Officer, the Contractor shall not modify the approved plan without the prior review and approval of the Contracting Officer.  The Contractor shall notify the Contracting Officer immediately of a proposed change to the software measurement parameters defined in the approved plan and provide an updated plan in writing to the Contracting Officer within 30 days of the change.  The updated plan shall document the proposed changes, such as those related to definitions, estimation methodologies, or actual measurement approaches.  The updated plan requires approval by the Contracting Officer.

(b)  Monthly Reports.  The Contractor shall submit a monthly progress report on actual data collected during the previous calendar month related to the software development.  The report shall address each data item at the specified collection level on each software measure specified in the plan and use the same measurement methodology specified in the plan.  The Contractor shall not report data as actuals, until the criteria for counting actuals has been successfully met.  The Contractor shall submit this report to the Contracting Officer on a monthly basis, within 30 days after the data is collected.

(c)  Contractor Access. The Contracting Officer may require access at reasonable times to contractor personnel, contract software records and processes from time to time to gather or validate information related to the software that is not otherwise provided under the contract.  The access could be for the purpose of interviewing contractor personnel, conducting audits of the software development processes and practices, and performing other examinations related to the software development or software measures.  In these instances, the Contractor shall also provide explanations and rationale for changes, answer questions, and provide clarifications regarding the measurement process and associated data and information to the product team members engaged in administering the contract.  The Contractor shall contact the Contracting Officer in the event of requested access that appears to be inappropriate or unreasonable.

** To be inserted by the Integrated Product Team (IPT)/Product Team (PT).

(End of clause)

3.10.4-22       
Diminishing Manufacturing Sources and Material Shortages (August 1997)

(a)  The Contractor shall perform an initial baseline analysis of the electronic parts / electronic micro-circuits including preferred and alternate parts and submit it to the FAA Contracting Officer for acceptance within (60/90*) days after contract award.  The Contracting Officer will review the analysis and notify the Contractor of acceptance within ____* days after receipt.

(b)  The Contractor’s analysis shall identify obsolete parts and diminishing manufacturing sources and material shortages (DMSMS).  Criteria used in evaluating obsolete parts and DMSMS shall include the life cycle use of the product and available suppliers.  The Contractor’s analysis shall identify electronic parts / electronic micro-circuits in a high, medium and low risk category as follows:


High risk indicates parts are obsolete and availability is minimal or nonexistent. 


Medium risk indicates the parts are a diminishing item and projected availability is for one or two years or only one supplier is available.  


Low risk indicates parts are projected to be available for 3 years or more and multiple suppliers are available. 

(c)  The Contractor shall monitor the parts and material that have the potential to adversely affect production or life cycle supportability.

(d)  The Contractor shall also monitor the Government Industry Data Exchange Program (GIDEP) data base for all high risk parts identified as part of the analysis and during risk monitoring. The Contractor shall prepare a DMSMS notice in accordance with GIDEP for all parts not found in the data base.

(e)  The Contractor shall submit a recommendation to the Contracting Officer or designated representative stating how the DMSMS parts will be supported.  The Contractor shall submit the recommendation quarterly after the initial baseline analysis is accepted by the FAA Contracting Officer.  The Contractor shall also address part cost, where and how often parts are used in the product, and how many parts are affected in the recommendation.

(f)   Compliance with this clause shall not relieve the Contractor from complying with any other provision of the contract.

*  Specify at time of award.

(End of clause)

3.10.4-23       
Contractor and Subcontractor Compliance with Fastener Act (November 1997)

(a)  Definitions.  "Fastener" means

    
(1)  A screw, nut, bolt, or stud having internal or external threads; or a load-indicating washer, with a nominal diameter of 5 millimeters or greater, in the case of such items described in metric terms, or 1/4 inch or greater, in the case of such items described in terms of the English system of measurement, which contains any quantity of metal and is held out as meeting a standard or specification which requires through-hardening, or  


(2)  A screw, nut, bolt, or stud having internal or external threads which bears a grade identification marking required by a standard or specification, or 


(3)  A washer to the extent that it is subject to a standard or specification applicable to a screw, nut, bolt, or stud described in subparagraph (2). 

(b)  The prime contractor and all subcontractors shall utilize fasteners that comply with the requirements of National Institute of Standards and Technology (NIST). 

(End of  clause)

3.10.4-24       
Year 2000 (Services)  (November 1997)

(a) At all times during the performance of this contract the Contractor shall provide services and any deliverables resulting from these services using Year 2000 compliant resources.  Year 2000 compliant means information technology that accurately processes date/time data (including, but not limited to calculating, comparing, sequencing) from, into, and between the twentieth and twenty first centuries and the years 1999 and 2000 and leap year calculations.  Furthermore, Year 2000 compliant information technology, when used in combination with other information technology, shall accurately process date/time data if the other information technology properly exchanges date/time data with it.  

(b) At the time of contract award the Contractor shall certify that all systems, software, equipment and services used to provide and administer services are Year 2000 compliant, or specifically identify Year 2000 status of all such resources used to perform the contract.

(c) At any time subsequent to contract award the Contractor becomes aware of Year 2000 noncompliance or possible noncompliance the Contractor shall immediately notify the FAA and assess the Year 2000 status of the resources used in performance of the contract and report all findings to the FAA.

(d) If at any time during the period of performance the Contractor finds that Year 2000 defects will cause delivery of defective or deficient services or products, the Contractor shall immediately notify the FAA and suspend services, flag suspect products, or take other action described in the contract, or as directed by the contracting officer.

(End of clause)

3.10.4-25       
Alternate Quality System Plan (June 1999)

Offerors may submit alternate quality system plan proposals that depart from the stated quality assurance standard requirements.  These alternate proposals shall be submitted in addition to the proposal that satisfies the stated quality assurance standard requirements in the SIR.  The offeror, in its submission of the alternate proposal that departs from the stated requirements, shall clearly identify why the acceptance of the alternate proposal would be advantageous to the Government.  Any deviations from the terms and conditions of the SIR, as well as the comparative advantage to the Government, shall be clearly identified and explicitly defined.  The Government is not liable for the alternate proposal preparation costs or any delay in acting upon any proposal.  The decision of the Contracting Officer as to acceptance of the alternate proposal is final and not subject to dispute in any forum.  The offeror shall submit as a minimum the following information along with the alternate proposal:

(a)  A description of the difference between the primary and the alternate proposal, and the comparative advantages and disadvantages of each;

(b)  Itemized requirements of the SIR which must be changed if the alternate proposal is adopted, and the proposed revision to the resulting contract for each change; 

(c)  An estimate of the changes in performance, schedule, and cost, if any, that will result from adoption of the alternate proposal;

(d)  A reasonable method for sharing in the proposed savings, if any, between the Government and the offeror, if the proposed change would result in the overall lifecycle costs.

(End of provision)

3.10.5-1        
Product Improvement/Technology Enhancement (April 1996)

(a)  At any time during the performance of a contract, a Contractor may submit, or the FAA may solicit product improvement/technology enhancement proposals for FAA review.  Contractors are encouraged to discuss product improvement/ technology enhancement ideas with the FAA prior to preparing and submitting a formal proposal.  These proposals should suggest methods for performing more economically and/or methods for incorporating emerging technology.  Changes may be proposed to save money, to improve performance or reliability, to save energy or space, to satisfy increased data processing requirements, to incorporate technological advances in software, or for other technical or business reasons that the Contractor believes may be advantageous to the FAA.  Discontinuance of equipment is subject to negotiations and to the FAA's written approval prior to the introduction of a substitute product.

(b)  The Government is not liable for product improvement/technology enhancement proposal preparation costs or any delay in acting upon any proposal.  The Contractor has the right to withdraw, in whole or in part, any proposal not accepted by the FAA within the period specified in the proposal.  The decision of the Contracting Officer as to the acceptance or rejection of a proposed change is final and not subject to dispute.  Proposals will be valid for a reasonable period of time but not less than 30 days.

(c)  The FAA may approve any proposed change may be approved, in whole or in part, and, if approved, the change will be incorporated into the contract by mutual agreement.  The contract modification will include an equitable adjustment for the resultant costs or savings, if any, and modify any other affected provision of the contract, if any.  Until the effective date of the modification, the Contractor shall perform in accordance with the existing contract.

(d)  As a minimum, the following information should be submitted by the Contractor with each proposal.  The extent and detail provided should be proportionate to the complexity and/or value of the proposed change.

     (1)  A description of the difference between the existing contract requirement and the proposed change, and the comparative advantages and disadvantages of each; 

     (2)  A discussion of the functions of systems, equipment, facilities, services and supplies for the purpose of achieving the essential functions at the lowest life cycle cost and consistent with required performance, reliability, quality, and safety;

     (3)  Itemized requirements of the contract which must be changed if the proposal is adopted, and the proposed revision to the contract for each such change;

     (4)  An estimate of the changes in performance and cost, if any, that will result from adoption of the proposal;

     (5)  An evaluation of the effects the proposed change would have on collateral costs to the Government, such as FAA-furnished property costs, costs of related items, and costs of maintenance and operation; 

     (6)  A statement of the time by which  work must begin on change so as to obtain the maximum benefits of the changes during the remainder of the contract;  

     (7)  A statement of the effect on the contract completion date or delivery schedule; and

     (8)  A reasonable method for sharing in the proposed savings, if any, if the proposed change would result in a reduction in the overall life cycle costs.

(End of clause)

3.10.6-1        
Termination for Convenience of the Government (Fixed Price) (October 1996)

(a)  The Government may terminate performance of work under this contract in whole or, from time to time, in part if the Contracting Officer determines that a termination is in the Government's interest.  The Contracting Officer shall terminate by delivering to the Contractor a Notice of Termination specifying the extent of termination and the effective date. 

(b)  After receipt of a Notice of Termination, and except as directed by the Contracting Officer, the Contractor shall immediately proceed with the following obligations, regardless of any delay in determining or adjusting any amounts due under this clause:


(1)  Stop work as specified in the notice.


(2)  Place no further subcontracts or orders (referred to as subcontracts in this clause) for materials, services, or facilities, except as necessary to complete the continued portion of the contract. 


(3)  Terminate all subcontracts to the extent they relate to the work terminated.


(4)  Assign to the Government, as directed by the Contracting Officer, all right, title, and interest of the Contractor under the subcontracts terminated, in which case the Government shall have the right to settle or to pay any termination settlement proposal arising out of those terminations. 


(5)  With approval or ratification to the extent required by the Contracting Officer, settle all outstanding liabilities and termination settlement proposals arising from the termination of subcontracts; the approval or ratification will be final for purposes of this clause.


(6)  As directed by the Contracting Officer, transfer title and deliver to the Government: 

                       (i) the fabricated or unfabricated parts, work in process, completed work, supplies, and other material produced or acquired for the work terminated, and 

                       (ii) the completed or partially completed plans, drawings, information, and other property that, if the contract had been completed, would be required to be furnished to the Government.


(7)  Complete performance of the work not terminated.


(8)  Take any action that may be necessary, or that the Contracting Officer may direct, for the protection and preservation of the property related to this contract that is in the possession of the contractor and in which the Government has or may acquire an interest.


(9)  Use its best efforts to sell, as directed or authorized by the Contracting Officer, any property of the types referred to in subparagraph (6) above; provided, however, that the Contractor: 

                       (i) is not required to extend credit to any purchaser and 

                       (ii) may acquire the property under the conditions prescribed by, and at prices approved by, the Contracting Officer.  

The proceeds of any transfer or disposition will be applied to reduce any payments to be made by the Government under this contract, credited to the price or cost of the work, or paid in any other manner directed by the Contracting Officer.

(c)  The Contractor may submit to the Contracting Officer a list, certified as to quantity and quality, of termination inventory not previously disposed of, excluding items authorized for disposition by the Contracting Officer.  The Contractor may request the Government to remove those items or enter into an agreement for their storage.  Within 15 days, the Government will accept title to those items and remove them or enter into a storage agreement.  The Contracting Officer may verify the list upon removal of the items, or if stored, within 45 days from submission of the list, and shall correct the list, as necessary, before final settlement.

(d)  After termination, the Contractor shall submit a final termination settlement proposal to the Contracting Officer in the form and with the certification prescribed by the Contracting Officer.  The Contractor shall submit the proposal promptly, but no later than 1-year from the effective date of termination, unless extended in writing by the Contracting Officer upon written request of the Contractor within this 1-year period.  However, if the Contracting Officer determines that the facts justify it, a termination settlement proposal may be received and acted on after 1 year or any extension.  If the Contractor fails to submit the proposal within the time allowed, the Contracting Officer may determine, on the basis of information available, the amount, if any, due the Contractor because of the termination and shall pay the amount determined.

(e)  Subject to paragraph (d) above, the Contractor and the Contracting Officer may agree upon the whole or any part of the amount to be paid because of the termination.  The amount may include a reasonable allowance for profit on work done.  However, the agreed amount, whether under this paragraph (e) or paragraph (f) below, exclusive of costs shown in subparagraph (f)(3) below, may not exceed the total contract price as reduced by: 

     (1) the amount of payments previously made and 

     (2) the contract price of work not terminated.  

The  contract shall be amended, and the Contractor paid the agreed amount.  Paragraph (f) below shall not limit, restrict, or affect the amount  that may be agreed upon to be paid under this paragraph.

(f)  If the Contractor and the Contracting Officer fail to agree on the whole amount to be paid because of the termination of work, the  Contracting Officer shall pay the Contractor the amounts determined by the Contracting Officer as follows, but without duplication of any amounts agreed on under paragraph (e) above:


(1)  The contract price for completed supplies or services accepted by the Government (or sold or acquired under subparagraph (b)(9) above) not previously paid for, adjusted for any saving of freight and other charges.


(2)  The total of-- 



(i)  The costs incurred in the performance of the work terminated, including initial costs and preparatory expense allocable thereto, but excluding any costs attributable to supplies or services paid or to be paid under subparagraph (f)(1) above; 



(ii)  The cost of setting and paying termination settlement proposals under terminated subcontracts that are properly chargeable to the terminated portion of the contract if not included in subdivision (i) above; and 



(iii)  A sum, as profit on subdivision (i) above, determined by the Contracting Officer to be fair and reasonable; however, if it appears that the Contractor would have  sustained a loss on the entire contract had it been completed, the Contracting Officer shall allow no profit under this subdivision (iii) and shall reduce the settlement to reflect the indicated rate of loss.


(3)  The reasonable costs of settlement of the work terminated, including--



(i)  Accounting, legal, clerical, and other expenses reasonably necessary for the preparation of termination settlement proposals and supporting data; 



(ii)  The termination and settlement of subcontracts (excluding the amounts of such settlements); and 



(iii)  Storage, transportation, and other costs incurred, reasonably necessary for the preservation, protection, or disposition of the termination inventory.

(g)  Except for normal spoilage, and except to the extent that the Government expressly assumed the risk of loss, the Contracting Officer shall exclude from the amounts payable to the Contractor under paragraph (f) above, the fair value, as determined by the Contracting  Officer, of property that is destroyed, lost, stolen, or damaged so as to become undeliverable to the Government or to a buyer.

(h)  The cost principles and procedures, in effect on the date of this contract, shall govern all costs claimed, agreed to, or determined under this clause.  

(i) The Contractor may file a claim with the Federal Aviation Administration Office of Dispute Resolution based on any determination made by the Contracting Officer under paragraph (d), (f), or (k), except that if the Contractor failed to submit the termination settlement proposal within the time provided in paragraph (d) or (k), and failed to request a time extension, there is no right of appeal.  If the Contracting Officer has made a determination of the amount due under paragraph (d), (f), or (k), the Government shall pay the Contractor: 

             (1) the amount determined by the Contracting Officer if there is no right to file a claim or if no claim has been filed, or 

             (2) the amount finally determined allowable by the Office of Dispute Resolution.

(j)  In arriving at the amount due the Contractor under this clause, there shall be deducted--


(1)  All unliquidated advance or other payments to the Contractor under the terminated portion of this contract;


(2)  Any claim which the Government has against the Contractor under this contract; and


(3)  The agreed price for, or the proceeds of sale of, materials, supplies, or other things acquired by the Contractor or sold under the provisions of this clause and not recovered by or credited to the Government.

(k)  If the termination is partial, the Contractor may file a proposal with the Contracting Officer for an equitable adjustment of the price(s) of the continued portion of the contract.  The Contracting Officer shall make any equitable adjustment agreed upon.  Any proposal by the Contractor for an equitable adjustment under this clause shall be requested within 90 days from the effective date of termination  unless extended in writing by the Contracting Officer.

(l)           (1)  The Government may, under the terms and conditions it prescribes, make partial payments and payments against costs incurred by the Contractor for the terminated portion of the contract, if the Contracting Officer believes the total of these payments will not exceed the amount to which the Contractor will be entitled.


(2)  If the total payments exceed the amount finally determined to be due, the Contractor shall repay the excess to the Government upon demand, together with interest computed at the rate established by the Secretary of the Treasury under 50 U.S.C. App. 1215(b)(2).  Interest shall be computed for the period from the date the excess payment is received by the Contractor to the date the excess is repaid.  Interest shall not be charged on any excess payment due to a reduction in the Contractor's termination settlement proposal because of retention or other disposition of termination inventory until 10 days after the date of the retention or disposition, or a later date determined by the Contracting Officer because of the circumstances.

(m)  Unless otherwise provided in this contract or by statute, the Contractor shall maintain all records and documents relating to the terminated portion of this contract for 3 years after final settlement.  This includes all books and other evidence bearing on the Contractor's costs and expenses under this contract.  The Contractor shall make these records and documents available to the Government, at the Contractor's office, at all reasonable times, without any  direct charge.  If approved by the Contracting Officer, photographs, microphotographs, or other authentic reproductions may be maintained instead of original records and documents.

(End of clause)

3.10.6-3        
Termination (Cost-Reimbursement) (October 1996)

(a)  The Government may terminate performance of work under this contract in whole or, from time to time, in part, if--


(1)  The Contracting Officer determines that a termination is in the Government's interest; or


(2)  The Contractor defaults in performing this contract. 'Default' includes failure to make progress in the work so as to endanger performance.

(b)  The Contracting Officer shall terminate by delivering to the Contractor a Notice of Termination specifying whether termination is for default of the Contractor or for convenience of the Government, the extent of termination, and the effective date.  If, after termination for default, it is determined that the Contractor was not in default or that the Contractor's failure to perform or to make progress in performance is due to causes beyond the control and without the fault or negligence of the Contractor as set forth in the "Excusable Delays" clause, the rights and obligations of the parties will be the same as if the termination was for the convenience of the Government.

(c)  After receipt of a Notice of Termination, and except as directed by the Contracting Officer, the Contractor shall immediately proceed with the following obligations, regardless of any delay in determining or adjusting any amounts due under this clause:


(1)  Stop work as specified in the notice. 


(2)  Place no further subcontracts or orders (referred to as subcontracts in this clause), except as necessary to complete the continued portion of the contract.


(3)  Terminate all subcontracts to the extent they relate to the work terminated.


(4)  Assign to the Government, as directed by the Contracting Officer, all right, title, and interest of the Contractor under the subcontracts terminated, in which case the Government shall have the right to settle or to pay any termination settlement proposal arising out of those terminations.


(5)  With approval or ratification to the extent required by the Contracting Officer, settle all outstanding liabilities and termination settlement proposals arising from the termination of subcontracts, the cost of which would be reimbursable in whole or in part, under this contract; approval or ratification will be final for purposes of this clause.


(6)  Transfer title (if not already transferred) and, as directed by the Contracting Officer, deliver to the Government: 

                      (i) the  fabricated or unfabricated parts, work in process, completed work, supplies, and other material produced or acquired for the work terminated, 

                      (ii) the completed or partially completed plans, drawings, information, and other property that, if the contract had been completed, would be required to be furnished to the Government, and 

                      (iii) the jigs, dies, fixtures, and other special tools and tooling acquired or manufactured for this contract, the cost of which the Contractor has been or will be reimbursed under this contract.


(7)  Complete performance of the work not terminated. 


(8)  Take any action that may be necessary, or that the Contracting Officer may direct, for the protection and preservation of the property related to this contract that is in the possession of the Contractor and in which the Government has or may acquire an interest.


(9)  Use its best efforts to sell, as directed or authorized by the Contracting Officer, any property of the types referred to in subparagraph (6) above; provided, however, that the Contractor:

                        (i) is not required to extend credit to any purchaser and 

                        (ii) may acquire the property under the conditions prescribed by, and at prices approved by, the Contracting Officer.  

The proceeds of any transfer or disposition will be applied to reduce any payments to be made by the Government under this contract credited to the price or cost of the work, or paid in any other manner directed by the Contracting Officer.

(d)  The Contractor shall submit to the Contracting Officer a list, certified as to quantity and quality, of termination inventory not previously disposed of, excluding items authorized for disposition by the Contracting Officer.  The Contractor may request the Government to remove those items or enter into an agreement for their storage.  Within 15 days, the Government will accept the items and remove them or enter into a storage agreement.  The Contracting Officer may verify the list upon removal of the items, or if stored, within 45 days from submission of the list, and shall correct the list, as necessary, before final settlement.

(e)  After termination, the Contractor shall submit a final termination settlement proposal to the Contracting Officer in the form and with the certification prescribed by the Contracting Officer.  The Contractor shall submit the proposal promptly, but no later than 1 year from the effective date of termination, unless extended in writing by the Contracting Officer upon written request of the Contractor within this 1-year period.  However, if the Contracting Officer determines that the facts justify it, a termination settlement proposal may be received and acted on after 1 year or any extension.  If the Contractor fails to submit the proposal within the time allowed, the Contracting Officer may determine, on the basis of information available, the amount, if any, due the Contractor because of the termination and shall pay the amount determined. 

(f)  Subject to paragraph (e) above, the Contractor and the Contracting Officer may agree on the whole or any part of the amount to be paid (including an allowance for fee) because of the termination.  The contract shall be amended, and the Contractor paid the agreed amount. 

(g)  If the Contractor and the Contracting Officer fail to agree in whole or in part on the amount of costs and/or fee to be paid because of the termination of work, the Contracting Officer shall determine, on the basis of information available, the amount, if any, due the Contractor, and shall pay that amount, which shall include the following:


(1)  All costs reimbursable under this contract, not previously paid, for the performance of this contract before the effective date of the termination, and those costs that may continue for a reasonable time with the approval of or as directed by the Contracting Officer; however, the Contractor shall discontinue those costs as rapidly as practicable.


(2)  The cost of settling and paying termination settlement proposals under terminated subcontracts that are properly chargeable to the terminated portion of the contract if not included in subparagraph (1) above.


(3)  The reasonable costs of settlement of the work terminated, including-- 



(i)  Accounting, legal, clerical, and other expenses reasonably necessary for the preparation of termination settlement proposals and supporting data;  



(ii)  The termination and settlement of subcontracts (excluding the amounts of such settlements); and 



(iii)  Storage, transportation, and other costs incurred, reasonably necessary for the preservation, protection, or disposition of the termination inventory. 

If the termination is for default no amounts for the preparation of the Contractor's termination settlement proposal may be included. 


(4)  A portion of the fee payable under the contract determined as follows: 



(i)  If the contract is terminated for the convenience of the Government, the settlement shall include a percentage of the fee equal to the percentage of completion of work contemplated under the contract, but excluding subcontract effort included in subcontractors' termination proposals, less previous payments for fee.



(ii)  If the contract is terminated for default, the total fee payable shall be such proportionate part of the fee as the total number of articles (or amount of services) delivered to and accepted by the Government is to the total number of articles (or amount of services) of a like kind required by the contract.


(5)  If the settlement includes only fee, it will be determined under subparagraph (g)(4) above.  

(h)  The cost principles and procedures, in effect on the date of this contract shall govern all costs claimed, agreed to, or determined under this clause. 

(i)  The Contractor may file a claim with the Federal Aviation Administration Office of Dispute Resolution based on any determination made by the Contracting Officer under paragraph (e) or (g) above or paragraph (k) below, except that if the Contractor failed to submit the termination settlement proposal within the time provided in paragraph (e) and failed to request a time extension, there is basis for a claim.  If the Contracting Officer has made a determination of the amount due under paragraph (e), (g) or (k), the Government shall pay the Contractor: 

              (1) the amount determined by the Contracting Officer if there is no right to file a claim or if no claim has been filed, or 

              (2) the amount finally determined allowable by the Office of Dispute Resolution.

(j)  In arriving at the amount due the Contractor under this clause, there shall be deducted--


(1)  All unliquidated advance or other payments to the Contractor, under the terminated portion of this contract;


(2)  Any claim which the Government has against the Contractor under this contract; and 


(3)  The agreed price for, or the proceeds of sale of materials, supplies, or other things acquired by the Contractor or sold under this clause and not recovered by or credited to the Government.

(k)  The Contractor and Contracting Officer must agree to any equitable adjustment in fee for the continued portion of the contract when there is a partial termination.  The Contracting Officer shall amend the contract to reflect the agreement.

(l)           (1)  The Government may, under the terms and conditions it prescribes, make partial payments and payments against costs incurred by the Contractor for the terminated portion of the contract, if the Contracting Officer believes the total of these payments will not exceed the amount to which the Contractor will be entitled.


(2)  If the total payments exceed the amount finally determined to be due, the Contractor shall repay the excess to the Government upon demand, together with interest computed at the rate established by the Secretary of the Treasury under 50 U.S.C. App. 1215(b)(2).  Interest shall be computed for the period from the date the excess payment is received by the Contractor to the date the excess is repaid.  Interest shall not be charged on any excess payment due to a reduction in the Contractor's termination settlement proposal because of retention or other disposition of termination inventory until 10 days after the date of the retention or disposition, or a later date determined by the Contracting Officer because of the circumstances.

(m)  The provisions of this clause relating to fee are Inapplicable if this contract does not include a fee.

(End of clause)

3.10.6-3/alt4   
Termination (Cost-Reimbursement) Alternate IV (October 1996)

Time and Material and Labor Hour Contracts.  If the contract is a time-and-material or labor-hour contract, the contracting officer may use Alternate IV, which substitutes the following paragraphs (g) and (k) for paragraphs (g) and (k) of the basic clause:

(g)  If the Contractor and the Contracting Officer fail to agree in whole or in part on the amount to be paid because of the termination of work, the Contracting Officer shall determine, on the basis of information available, the amount, if any, due the Contractor and shall pay the amount determined as follows:


(1)  If the termination is for the convenience of the Government, include--



(i)  An amount for direct labor hours (as defined in the Schedule of the contract) determined by multiplying the number of direct labor hours expended before the effective date of termination by the hourly rate(s) in the Schedule, less any hourly rate payments already made to the Contractor;



(ii)  An amount (computed under the provisions for payment of materials) for material expenses incurred before the effective date of termination, not previously paid to the Contractor; 



(iii)  An amount for labor and material expenses computed as if the expenses were incurred before the effective date of termination, if they are reasonably incurred after the effective date, with the approval of or as directed by the Contracting Officer; however, the Contractor shall discontinue these expenses as rapidly as practicable; 



(iv)  If not included in (i), (ii), or (iii) above, the cost of settling and paying termination settlement proposals under terminated subcontracts that are properly chargeable to the terminated portion of contract; and 



(v)  The reasonable costs of settlement of the work terminated, including- 




(A)  Accounting, legal, clerical, and other expenses reasonably necessary for the preparation of termination settlement proposals and supporting data; 




(B)  termination and settlement of subcontracts (excluding the amounts of such settlements); and




(C)  Storage, transportation, and other costs incurred, necessary for the protection or disposition of the termination inventory.


(2)  If the termination is for default of the Contractor, include the amounts computed under (1) above but omit- 



(i)  Any amount for preparation of the Contractor's termination settlement proposal; and 



(ii)  The portion of the hourly rate allocable to profit for any direct labor hours expended in furnishing materials and services not delivered to and accepted by the Government.

(k)  If the termination is partial, the Contractor may file with the Contracting Officer a proposal for an equitable adjustment of price(s) for the continued portion of the contract.  The Contracting Officer shall make any equitable adjustment agreed upon.  Any proposal by the Contractor for an equitable adjustment under this clause shall be requested within 90 days from the effective date of determination, unless extended in writing by the Contracting Officer.

3.10.6-7        
Excusable Delays (October 1996)

(a)  Except for defaults of subcontractors at any tier, the Contractor shall not be in default because of any failure to perform this contract under its terms if the failure arises from causes beyond  the control and without the fault or negligence of the Contractor.  Examples of these causes are 

     (1) acts of God or of the public enemy, 

     (2) acts of the Government in either its sovereign or contractual capacity, 

     (3) fires, 

     (4) floods, 

     (5) epidemics, 

     (6) quarantine restrictions, 

     (7) strikes, 

     (8) freight embargoes, and 

     (9) unusually severe weather.  

In each instance, the failure to perform must be beyond the control and without the fault or negligence of the  Contractor.  'Default' includes failure to make progress in the work so as to endanger performance.

(b) If the failure to perform is caused by the failure of a subcontractor at any tier to perform or make progress, and if the cause of the failure was beyond the control of both the Contractor and subcontractor, and without the fault or negligence of either, the Contractor shall not be deemed to be in default, unless--


(1)  The subcontracted supplies or services were obtainable from other sources;


(2)  The Contracting Officer ordered the Contractor in writing to purchase these supplies or services from the other source; and


(3)  The Contractor failed to comply reasonably with this order.

(c)  Upon request of the Contractor, the Contracting Officer shall ascertain the facts and extent of the failure.  If the Contracting Officer determines that any failure to perform results from one or more of the causes above, the delivery schedule shall be revised, subject to the rights of the Government under the termination clause of this contract.

(End of clause)

3.11-1          
Commercial Bill of Lading Notations (April 1999)

If the Contracting Officer authorizes supplies to be shipped on a commercial bill of lading and the Contractor will be reimbursed these transportation costs as direct allowable costs, the Contractor shall ensure before shipment is made that the commercial shipping documents are annotated with either of the following notations, as appropriate:

(a)  If the Government is shown as the consignor or the consignee, the annotation shall be:

Transportation is for the Federal Aviation Administration and the actual total transportation charges paid to the carrier(s) by the consignor or consignee are assignable to, and shall be reimbursed by, the Government.

(b)  If the Government is not shown as the consignor or the consignee, the annotation shall be:

Transportation is for the Federal Aviation Administration and the actual total transportation charges paid to the carrier(s) by the consignor or consignee shall be reimbursed by the Government, pursuant to cost-reimbursement contract number.  This may be confirmed by contacting [CO insert name and address of the point of contact].

(End of clause)

3.11-2          
Permits, Authorities, or Franchises (April 1999)

(a)  The offeror does [ ], does not [ ], hold authorization from the Federal Highway Administration (FHWA) or other cognizant regulatory body.  If authorization is held, it is as follows:


[Offeror to insert name of regulatory body]


[Offeror to insert authorization no.]

(b)  The offeror shall furnish to the Government, if requested, copies of the authorization before moving the material under any contract awarded.  In addition, the offeror shall, at the offeror's expense, obtain and maintain any permits, franchises, licenses, and other authorities issued by State and local governments.

(End of clause)

3.13-1          
Approval of Contract (April 1996)

This contract is subject to the written approval of [identify title of designated agency official here] and shall not be binding until so approved.

(End of clause)

3.13-2          
Security Requirements-Classified Contracts (October 2001)

(a) This clause applies to the extent that this contract involves access to information that is classified as "Confidential," "Secret," or "Top Secret."

(b) The Contractor shall comply with the requirements in (1) the Contract Security Classification Specification (DD Form 254) included in the current edition of the National Industrial Security Operating Manual (DOD 5220.22-M) for the protection of classified information at its cleared facility, if applicable, as directed by the Defense Security Service.  If the Contactor has access to classified information at an FAA owned or FAA leased facility, it shall comply with the security requirements of the FAA. 

(c) If, subsequent to the date of this contract, the security classification or security requirements under this contract are changed by the Government and if the changes cause an increase or decrease in security costs or otherwise affect any other term or condition of this contract, the contract shall be subject to an equitable adjustment. 

(d) The Contractor agrees to insert terms that conform substantially to the language of this clause, including this paragraph d) but excluding any reference to the "Changes" clause of this contract, in all subcontracts under this contract that involve access to

classified information.

(End of clause)

3.13-2/alt1     
Security Requirements-Classified Contracts Alternate I (October 2001)

If a cost contract for research and development with an educational institution is contemplated, add the following paragraphs (e), (f), and (g) to the basic clause: 3.13.2 - "Security Requirements."

(e)  If a change in security requirements, as provided in paragraphs (b) and (c), results in: 

     (1) a change in the security classification of this contract or any of its elements from an unclassified status or a lower classification to a higher classification, or 

     (2) more restrictive area controls than previously required, the Contractor shall exert every reasonable effort compatible with the Contractor's established policies to continue the performance of work under the contract in compliance with the change in security classification or requirements.  

If, despite reasonable efforts, the Contractor determines that the continuation of work under this contract is not practicable because of the change in security classification or requirements, the Contractor shall notify the Contracting Officer in writing.  Until resolution of the problem is made by the Contracting Officer, the Contractor shall continue safeguarding all classified material as required by this contract.

(f)  After receiving the written notification, the Contracting Officer shall explore the circumstances surrounding the proposed change in security classification or requirements, and shall endeavor to work out a mutually satisfactory method whereby the Contractor can continue performance of the work under this contract.

(g)  If, 15 days after receipt by the Contracting Officer of the notification of the Contractor's stated inability to proceed, 

     (1) the application to this contract of the change in security classification or requirements has not been withdrawn, or 

     (2) a mutually satisfactory method for continuing performance of work under this contract has not been agreed upon, the Contractor may request the Contracting Officer to terminate the contract in whole or in part.  The Contracting Officer shall terminate the contract in whole or in part, as may be appropriate, and the termination shall be deemed a termination under the terms of the "Termination for the Convenience of the Government" clause.

(End of clause)

3.13-3          
Printing/Copying Double-sided on Recycled Paper (April 1996)

In accordance with Executive Order 12873, dated October 20, 1993, the Offeror/Contractor is encouraged to submit paper documents, such as offers, letters, or reports, that are printed/copied double-sided on recycled paper that has at least 20% postconsumer material.   If the contractor can only print/copy double-sided or use recycled paper, the contractor should accomplish whichever one the contractor has the ability to achieve.

(End of clause)

3.13-4          
Contractor Identification Number—Data Universal Numbering System (DUNS) Number (August 1997)

(a)  "Contractor Identification Number," as used in this provision, means "Data Universal Numbering System (DUNS) number, which is a nine-digit number assigned by Dun and Bradstreet Information Services.

(b)  Contractor identification is essential for complying with statutory contract reporting requirements.  Therefore, the offeror shall submit its DUNS number, annotated as "DUNS" following its name and address on the cover sheet of its proposal.

(c)  If the offeror does not have a DUNS number, it should contact Dun and Bradstreet directly to obtain one.  A DUNS number will be provided immediately by telephone at no charge to the offeror.  For information on obtaining a DUNS number, the offeror should call Dun and Bradstreet at 1-800-333-0505.  The offeror should be prepared to provide the following information:


(1)  Company name.


(2)  Company address.


(3)  Company telephone number.


(4)  Line of business.


(5)  Chief executive officer/key manager.


(6)  Date the company was started.


(7)  Number of people employed by the company.


(8)  Company affiliation.

(d)  Offerors located outside the United States may obtain the location and phone number of the local Dun and Bradstreet Information Services office from the Internet Home Page at http://www.dbis.customer/custlist.htm.  If an offeror is unable to locate a local service center, it may send and e-mail to Dun and Bradstreet at globalinfo@dbisma.com.

(End of provision)

3.13-5          
Seat Belt Use by Contractor Employees (January 1999)

In accordance with Executive Order 13043 entitled "Increasing Seat Belt Use in the U.S.," the contractor is encouraged to implement, communicate and enforce on the job seat belt policies and programs for their employees and subcontractors when operating company-owned, rented or personally-owned vehicles.

(End of clause)

3.13-6          
Contractor Personnel Suitability Requirements (October 2001)

(a) This clause applies to the extent that this contract requires contractor employees, subcontractors, or consultants to have unescorted access to FAA:  (1) facilities, (2) sensitive information, and/or (3) resources regardless of the location where such access occurs, and none of the exceptions of FAA Order 1600.72, Contractor and Industrial Security Program, chapter 4, paragraphs 403g, 403i-I, and/or 409, pertains.  Definitions of applicable terminology are contained in the corresponding guidance and Order 1600.72, appendix 1. 

 (b) Consistent with FAA Order 1600.72, the FAA Servicing Security Element (SSE) has approved designated risk levels for the following positions under the contract:

Position Risk Level 

[CO to insert information here]

(c)  Not later than [CO to insert information here] days, not to exceed a maximum of 30 days, after contract award (or date of modification, if this provision is included by modification to an existing contract), for each employee in a listed position, provided, no previous background investigations can be supported as described below, the contractor shall submit the following documentation to the SSE for an employment suitability determination.

- Standard Form (SF) 85P, Questionnaire for Public Trust Positions, revised September 1995. The SF 85P shall be completed (all questions answered) in accordance with the instruction sheet. 

- One fingerprint card (FD-258). Fingerprinting facilities are available through the SSE and local police department. All fingerprint cards shall be written in black ink or typewritten with all answerable question blocks completed and shall be signed and dated within the 60 day period preceding the submission.

The type of investigation conducted will be determined by the position risk level designation for all duties, functions, and/or tasks performed and shall serve as the basis for granting a favorable employment suitability authorization as described in FAA Order  1600.72. If an employee has had a previous Government-directed background investigation which meets the requirements of Chapter 4 of FAA Order  1600.72, it will be accepted by the FAA.  However, the FAA reserves the right to conduct further investigations, if necessary. For each contractor employee for which a previous background investigation was completed, the Contractor shall provide, in writing to the SSE, the name, date of birth, place of birth, and social security number of the employee, the name of the investigating entity, type of background investigation conducted, and approximate date the previous background investigation was completed.

The Contractor shall submit the required information with a transmittal letter referencing the contract number and this request to: 

Headquarters Contracts:

Manager, Investigations Division, ACO-300

Office of Civil Aviation Security

400 7th Street, SW, Room 5402a

Washington, D.C. 20591

Regional and Center Contracts:

[CO insert appropriate Regional or Center information here or enter "none" if not applicable]

The transmittal letter shall also include a list of all of the names of contractor employees and their positions for which completed forms will be submitted to the SSE pursuant to this Clause.  A copy of the transmittal letter shall also be provided to the Contracting Officer. 

(d)  The contractor shall submit the information required by Section  (c) of this Clause for any new employee not listed in the Contractor's initial thirty (30) day submission who is hired into any position identified in Section (c) of this Clause.

(e) The contracting officer will provide notice to the contractor when any contractor employee is found to be unsuitable or otherwise objectionable, or whose conduct appears contrary to the public interest, or inconsistent with the best interest of national security.  The contractor shall take appropriate action, including the removal of such employee from working on this FAA contract, at their own expense.

(f) No contractor employee shall work in a high, moderate, or low risk position unless the SSE has received all forms necessary to conduct any required investigation and has  authorized the contractor employee to begin work. However, if this provision is added by modification to an existing contract, contractor employees performing in the positions listed above may continue work on the contract pending: 

     (1) the submittal of all necessary forms within [CO to insert information] days, but not to exceed a maximum of 30 days, and  

     (2) completion of a suitability investigation by the SSE, subject to the following conditions: 

(State any SSE conditions such as restricted access to sensitive information or facilities. Specify information or facilities. If the SSE imposes no conditions, state "None"). 

If the necessary forms are not submitted by the Contractor to the SSE within 30 days of the effective date of the modification, the contractor employee shall be denied access to FAA facilities, sensitive information and/or resources until such time as the forms

are submitted and the SSE has authorized the contractor employee to begin work.

(g) As applicable, the Contractor shall submit quarterly reports providing the following information to the Contracting Officer with a copy to the SSE and the Operating Office on or before the fifth (5th) day following each report period: A complete listing by full name in alphabetical order with the social security number, of all contractor personnel who had access to an FAA facility, sensitive information and/or resources anytime during the report period (date of birth and social security number shall be omitted from CO and Operating Office copies of report(s).  Additionally, the Contractor shall submit to the SSE and CO on or before the fifth (5th) day of each month, any employment changes made during the reporting period.  Examples of such changes are terminations (to include name, SSN, hire date), and name changes.  All lists must be in alphabetical order and have the name of the contractor and the contract number.

(h) The Contractor shall notify the CO within one (1) day after any employee identified pursuant to Section (c) of this Clause is terminated from performance on the contract. 

(i) The Contracting Officer may also, after coordination with the SSE and other security specialists, require contractor employees to submit any other security information (including additional fingerprinting) deemed reasonably necessary to protect the interests of the FAA. In this event, the Contractor shall provide, or cause each of its employees to provide such security information to the SSE, and the same transmittal letter requirements of Section (c) of this Clause shall apply.

(j)  The contactor and/or subcontractor(s) will immediately contact the FAA Civil Aviation Security Division or Staff [CO to insert Division or Staff routing symbol and phone number] in the event an employee is arrested (detained by law enforcement for any offenses, other than minor traffic offenses) or is involved in theft of government property or the contractor becomes aware of any information that may raise a question about the suitability of a contractor employee.

 (k)  Failure to submit information required by this clause within the time required may be determined by the Contracting Officer a material breach of the contract.

 (l)  If subsequent to the effective date of this contract, the security classification or security requirements under this contract are changed by the Government and if the changes cause an increase or decrease in  direct contract costs or otherwise affect any other termor condition of this contract, the contract shall be subject to an equitable adjustment. 

 (m)  The contractor agrees to insert terms that conform substantially to the language of this clause, including this paragraph (l) but excluding any reference to the Changes clause of this contract, in all subcontracts under this contract that involve access and where the  exceptions under Chapter 4, paragraphs 403g, 403i-I, and 409 of FAA Order 1600.72 do not apply.

(End of clause)

3.13-8          
Foreign Nationals as Contractor Employees (October 2001)

(a) Each employee of the Contractor shall be a citizen of the United States of America, or an alien who has been lawfully admitted for permanent residence as evidenced by Alien Registration Receipt Card Form I-151, or who presents other evidence from the Immigration and Naturalization Service that employment will not affect his/her immigration status.

(b) Aliens and foreign nationals proposed under this contract must meet the following conditions in accordance with FAA Order 1600.72, chapter 4, paragraph 407:

     (1) must have resided within the United States for 3 consecutive years of the last 5 years unless a waiver of this requirement is requested and approved in accordance with the requirements stated in FAA Order 1600.72, chapter 4, paragraph 409(b)(3);

     (2) a risk or sensitivity level designation can be made for  the position; and

     (3) the appropriate security screening can be adequately conducted.

(End of clause)

3.13-9          
Government-Issued Keys, Identification Badges, and Vehicle Decals (October 2001)

(a)  It may become necessary for the Government to issue keys, identification (ID) cards, vehicle decals, and/or access control cards to contractor employees.  Prior to or upon completion or termination of the work required hereunder, the contractor shall return all such Government-issued items to the issuing office with notification to the Contracting Officer's Technical Representative (COTR).  When contractor employees who have been issued such items are terminated or no longer required to perform the work, the Government-issued items shall be returned to the Government within three workdays or upon termination of the contract or the employee.  Improper use, possession or alteration of FAA issued keys, ID cards and/or vehicle decals is subject to penalties under Title 18, USC 499, 506, and 701.

(b)  In the event such keys, ID cards, or vehicle decals are not returned, the contractor understands and agrees that the Government may, in addition to any other withholding provision of the contract, withhold [CO to enter appropriate amount] for each key, ID card, and vehicle decal not returned.  If the keys, ID cards, or vehicle decals are not returned within 30 days from the date the withholding action was initiated, any amount so withheld will be forfeited by the contractor.

(c)  Access to aircraft ramp/hangar areas is authorized only to those persons displaying a flight line identification card and for vehicles, a current ramp permit issued pursuant to Part 107 of the Federal Aviation Regulations.

(d)  The Government retains the right to inspect inventory, or audit ID cards, keys, vehicle decals, and access control cards issued to the contractor in connection with the contract at the convenience of the Government.  Any items not accounted for the satisfaction of the Government shall be assumed to be lost and the provisions of section (b) shall apply.

(e)  Keys shall be obtained from the COTR who will require the contractor to sign a receipt for each key obtained.  Lost keys, ID cards, vehicle decals, and access control cards shall immediately be reported concurrently to the Contracting Officer (CO), COTR, [CO to insert name of local security division or staff and facility management office].  Electronic keying cards are handled in the same manner as metal keys.

(f)  Each contract employee, during all times of on-site performance at the [CO to insert location] shall prominently display his/her current and valid identification card on the front portion of his/her body between the neck and waist.

     (1)  Prior to any contractor employee obtaining any ID media or vehicle decals, the contractor shall submit complete documentation required under AMS clause 3.13-6, Security Requirements and shall be authorized to begin work by the SSE.

     (2)  To obtain the ID card, contractor employee shall submit an identification Card/Credential Application (DOT 1681) signed by the contractor employee and authorized by the CO or the COTR.  The DOT 1681 signed by the contractor employee and authorized by the CO or the COTR.  The DOT 1681 shall be submitted at the same time the personnel security investigation paperwork required by AMS clause 3.13-6, Contractor Personnel Suitability Requirements is submitted.  The DOT 1681 shall contain, as a minimum. Under the "Credential Justification" heading, the name of the contractor/company, the contract number or the appropriate acquisition identification number, the expiration date of the contract or the task (whichever is sooner), and the required signatures.  This paperwork shall be submitted to [CO to insert name and location of security division or staff] by the contractor in a sealed envelope either hand carried by the contractor or sent via U.S. mail to: [CO to insert mailing address].  The contractor will be notified when the DOT 1681 has been approved and is ready for processing by the [CO to insert name and location of the person who will process the document].  Arrangement for processing the identification cards, including photographs and lamination can be made by the contacting [CO to insert point of contact with phone number].

     (3)  The contractor's project manager shall receive and sign for each ID card issued on the reverse of the DOT 1681.  The DOT 1681 will be tracked by the Government for accountability purposes.

(g)  The contractor is responsible for ensuring final out-processing is accomplished for all departing contractor employees.  Final out-processing will be accomplished by close of business the final workday of the contractor employee or the next day under special conditions. [CO to insert name of local contract employee clearance form] will be completed by the contractor and copies will be distributed to the COTR, CO, and [CO to insert security division or staff] after completion.

(End of clause)
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