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PART I - THE SCHEDULE


SECTION H - SPECIAL CONTRACT REQUIREMENTS

H.1
AMS 3.1-1  CLAUSES AND PROVISIONS INCORPORATED BY 

REFERENCE (AUGUST 1997)

This screening information request (SIR) or contract, as applicable, incorporates by reference one or more provisions or clauses with the same force and effect as if they were given in full text. Upon request, the Contracting Officer will make the full text available, or offerors and contractors may obtain the full text via Internet at: http://fast.faa.gov (on this web page, select "toolsets", then "procurement toolbox").

H.2
CONTRACTING AUTHORITY

The provision governing this program is 49 U.S.C., Section 106.  The contract authority for this contract is 49 U.S.C. Section 40110.

H.3      QUALIFICATIONS OF EMPLOYEES  AMS 3.8.2-20 (August 1997)
(a)  The Contracting Officer will provide notice to the Contractor when the Contracting Officer finds that any contractor employee is incompetent, careless, insubordinate, unsuitable or otherwise objectionable, or whose conduct appears contrary to the public interest, or inconsistent with the best interest of national security.  The Contractor shall take appropriate action, including the removal of such employees from any FAA facility.

(b)  Each employee of the Contractor shall be a citizen of the United States of America, or an alien who has been lawfully admitted for permanent residence as evidenced by Alien Registration Receipt Card Form I-151, or who presents other evidence from the Immigration and Naturalization Service that employment will not affect his/her immigration status.

(c)  At a minimum, contractors with limited access or low risk access to FAA information, facilities, or resources, as determined by the Contracting Officer, shall submit fingerprint cards to the Contracting Officer for each contractor employee meeting these criteria prior to the employee's entrance on duty.  In addition to the above, the Contracting Officer may also require contractor employees other than those meeting the foregoing criteria to be fingerprinted (when deemed in the best interest of the FAA).

(d)  The Contracting Officer may also, after coordination with security specialists, require contractor employees to submit any other security information deemed necessary to protect the interests of the FAA.  In this event, the Contractor shall provide, or cause each of its employees to provide the Contracting Officer security information identified by the Contracting Officer as necessary for security reasons.  




(End of Clause)
NOTE: All personnel of the Contractor and of any subcontractor providing air traffic control services under this contract shall meet the requirements of 14 CFR 65.31 through 65.50, excluding 65.46.
H.4
CERTIFICATION OF CONTROLLERS

This clause shall apply if the air traffic controllers to be employed under this contract have not been certified to perform at the premises under a contract existing immediately prior to the contract period of this contract.

During a period not to exceed 30 days after contract startup, one or more representatives of the FAA will be available at the premises to certify those air traffic controllers who qualify to perform under this contract, as described in the SOW.  If a full complement of air traffic controllers has not qualified for certification within the first 30 days of the contract period, the contract may be terminated for default under the terms of Clause 3.10.6.4 “Default (Fixed Price Supply and Service).”
H.5
ENFORCEMENT ACTIONS

The contractor and the FAA hereby agree that all federal actions taken in enforcement are pursuant to those specified in these regulations and are sovereign acts of the United States.

H.6
OTHER CONTRACTOR AND SUBCONTRACTOR DUTIES
During the days and hours stated in Appendix 3 to Section C, the contractor shall not perform duties other than those specified in the SOW.  If the services will be subcontracted, the contractor shall not impose other duties on any subcontractor unless provided for under a separate contract.

H.7
REPORT TO WORK

Given the essential nature of air traffic control services, contractor ATC personnel are expected to make a reasonable effort to report for work during hazardous geological/weather conditions; however, they are not expected to disregard their personal safety or that of others in attempting to report for work. Contractor ATC personnel who are unable to report for duty shall notify their facility as soon as possible. If it is determined, in coordination with their FAA Regional Point Of Contact, that hazardous geological/weather conditions exist or are imminent, Contractor Facility Managers/Supervisors shall take actions to release operational personnel from duties as soon as operational requirements permit or postpone personnel from reporting for duty. Notification of these actions shall be accomplished in accordance with the Statement of Work requirements.

H.8
PRIORITY CONSIDERATION

The contractor shall give priority consideration for employment to former FAA controllers that are known to the contractor.

H.9
RIGHT OF FIRST REFUSAL FOR FAA CONTROLLERS
  The contractor shall offer right of first refusal to FAA controllers who desire to remain at their current sites and accept employment with the contractor.  This shall include FAA controllers who retire as a result of Congressional buyout legislation.  The right of first refusal shall be for a period up to 30 days prior to the contractor's reporting date.

H.10
SECURITY REQUIREMENTS


(This clause includes paragraphs H.10.1 through H.10.8.4)

A security investigation is required for this contract.  The Regional Civil Aviation Security Division will conduct the investigation.  All contractor/subcontractor employees will be required to complete the following forms within five(5) working days of the start of contract performance.

symbol 118 \f "Wingdings" \s 10 \h
SF-85P (Rev. 9/95), Questionnaire for Public Trust Positions.  Item Numbers 1 through 9, 12, 20 through 22 and bottom portions of pages 7 and 8.

symbol 118 \f "Wingdings" \s 10 \h
Two (2) FD Form 258, "Fingerprint" cards.

H.10.1
SECURITY ORIENTATION
All personnel will receive an initial security orientation on individual conduct and responsibilities given by a Contracting Officer or designee.  This initial orientation will be documented and signed by the contract employee and the employee's supervisor/manager.

H.10.2
IDENTIFICATION CARDS
All personnel may be issued an Identification Card, particular to the requirements at an ARTCC or other facility.  All Identification Cards shall be returned to the Issuing Agency upon termination of employment.  (See Clause H.11). 

H.10.3

REPORTING REQUIREMENTS:

The contractor shall submit a quarterly report to the contracting officer which lists the names of all current and terminated employees currently employed on site, including newly hired and those discharged within the quarter.  This report is to be submitted by the 10th day of the following quarter.

H.10.4
CONTRACTOR PERSONNEL - STANDARDS OF CONDUCT

a.  The Contractor shall provide personnel who are physically and emotionally competent to perform the work required by this contract.  All persons employed by the Contractor, including subcontractor employees hired to work under this contract shall be considered employees of the contractor.  Subcontractor employees are the responsibility of the Contractor.

b.  The Contractor shall be responsible for maintaining satisfactory standards of employee competency, conduct, appearance and integrity and shall be responsible for taking such disciplinary actions with respect to his employees as may be necessary.

c.  The Contracting Officer may require dismissal from work those employees which he/she deems careless, incompetent, insubordinate, unsuitable, or otherwise objectionable.

H.10
SECURITY REQUIREMENTS (continue) 
d.  The Contractor and/or subcontractor(s) will immediately contact the FAA Civil Aviation Security Division in the event an employee is arrested (detained by law enforcement for any offenses, other than minor traffic offenses) or is involved in theft of Government property.

H.10.5  
The Government reserves the right to require that contract personnel are U.S. citizens.

H.10.6
From time to time under the contract, the Government may provide the contractor with certain sensitive information concerning the interdiction of stolen aircraft or aircraft suspected of being involved in drug trafficking.

H.10.6.1
The contractor shall not disclose, and shall prohibit any subcontractor from disclosing such information other than to those personnel who need the information to assist in the interdiction of the aircraft.

H.10.6.2
The contractor shall take appropriate measures (and shall require any subcontractor to take such measure) to ensure that this information is not disclosed to other persons.

H.10.6.3
The contractor shall maintain a list of its personnel, and those of any subcontractor, to whom such sensitive information is disclosed and shall make such lists available to the contracting officer upon request.

H.10.6.4
The contractor shall promptly report to the contracting officer any known incidents of illegal drug use or dealing, alcohol abuse, felonious conduct or improper use or distribution of Government-provided sensitive information by personnel of the contractor or any subcontractor under this contract.  The Contractor and Contractor personnel shall fully cooperate with law enforcement officials in any investigation or prosecution.

H.10.7
The Government may, at any time or times, conduct a security investigation of contractor or subcontractor personnel providing services under the contract.  When notified of such an investigation the contracting officer, the contractor and its subcontractor(s) shall provide necessary information to the Government on security forms furnished by the contracting officer.  If directed in writing to do so by the contracting officer, the contractor shall promptly remove from the performance of services under the contract any of its employees whom the Government finds are other than suitable personnel and require its subcontractor(s) to remove from performance of services under the contract any employees of such subcontractor(s) whom the Government finds are other than suitable personnel.

H.10.8
The contractor shall provide such physical security at the facility where contract services are provided as is necessary to preclude unauthorized access, intrusion, and loss of or damage to Government property, operations capability or reduction of required service.  If so notified in writing by the contracting officer, the Contractor shall promptly correct any aspects of physical security not in compliance with this contract.

H.10
SECURITY REQUIREMENTS (continue)
H.10.8.1
Contract tower operators and employees shall also comply with local airport authority security requirements and meet physical security standards and protective measures as prescribed by FAA Order 1600.69, FAA Facility Security Management Program , Chapter 3, Tables 3-1 through 3-4, Security Level 1, along with the following specific requirements:

1.  Maintain an access control roster of designated personnel assigned to the tower.


2.  Maintain positive control of the tower cab.


3.  Escort all visitors.


4.  Limit visitor access to normal daylight operational hours.


5.  Maintain a visitors log.

6.  Restrict tower access during hours of darkness to employees, airport authorities, and Federal, State, and local government personnel on official business.


7.  Secure the facility by locking all entry and exit points when unattended.


8.  Maintain key control and accountability.

9.  Maintain an up-to-date inventory of all GFE (if any), for review during security inspections.

H.10.8.2
All contract tower physical security safeguards, operating procedures, access, and visitor control shall be subject to security inspection by FAA Special Agents.  Written notification of such inspections shall be coordinated by the responsible Servicing Security Element (SSE).  However, unannounced inspections may be conducted at the discretion of the SSE when determined to be in the best interest of the FAA and national security.  Presentation of official FAA Special Agent credentials shall be considered authority for entry, agent identification, and authorization to conduct inspections under the provisions of this contract, FAA orders, or in the interest of national security.

H.10.8.3
Security deficiencies noted during inspections and within the Contractor's responsibilities shall be corrected by the contractor within 45 days of an inspection.  Corrective actions shall be submitted in writing to the SSE when completed.

H.10.8.4
Contractors and their employees requiring access to classified information must have a valid security clearance granted by the Defense Investigative Service and meet all security requirements specified by the Defense Industrial Security Program as outlined in the Department of Defense Industrial Security Manual DOD 5200.22M.

H.11  KEY-BADGE REQUIREMENTS  AMS 3.8.2-21 (August 1998)
The FAA may issue keys and badges to contractor personnel that require regular access to designated FAA work areas to perform contract work.  The contractor shall assure that its personnel do not duplicate keys or use the keys and badges for other than the intended purpose which would be a violation of security procedures.  Upon (1) contract completion, (2) contract termination, or (3) discontinuation of individual contractor personnel under the contract, the contractor shall immediately return the FAA badges and keys.  The contractor shall return these items to the FAA Regional Point of Contact..  In the event the contractor fails to return all keys and badges, the FAA may withhold an amount NTE $100.00 for each badge or key not returned.  If the contractor does not return the badges or keys within 30 days from the date the withholding action was initiated, the contractor shall forfeit the withheld amount.

 


(End of Clause)
H.12   RELEASE AND DISSEMINATION OF INFORMATION

The Contractor shall not publish, permit to be published, or distribute for public consumption, any information, oral or written, concerning the results or conclusions made pursuant to the performance of this contract, without prior written consent of the Contracting Officer.  Except as  required by law or regulation, no news release, public announcement, or advertising material concerned with this contract shall be issued by the contractor without prior written consent of the COTR or the Contracting Officer.  Two (2) copies of any material proposed to be published or distributed shall be submitted to the Contracting Officer for review prior to publication.

H.13
CONFIDENTIALITY OF DATA AND INFORMATION

(a) The Contractor and any of its subcontractors or consultants in performance of this contract, may have need for access to and use of various types of data and information in the possession of the Government which the Government obtained under conditions which restrict the Government's right to use and disclose the data and information, or which may be of a nature that its dissemination or use other than in the performance of this contract, would be adverse to the interests of the Government or other parties.  Therefore, the Contractor and its subcontractors and consultants agree to abide by any restrictive use conditions on such data and not to:


(1) Knowingly disclose such data and information to others without written authorization from the Contacting Officer, unless the Government has otherwise made the data and information available to the public; and


(2) Use for any purpose other than the performance of this contract that data which bears a restrictive marking or legend.

H.13
CONFIDENTIALITY OF DATA AND INFORMATION (continue)
(b) In the event the work required to be performed under this contract requires access to proprietary data of other companies, the Contractor shall obtain agreement from such other companies for such use unless such data is provided or made available to the Contractor by the Government.  Two copies of such company-to-company agreements shall be furnished promptly to the Contracting Officer for information only.  These agreements shall prescribe the scope of authorized use of disclosure, and other terms and conditions to be agreed upon between the parties thereto.  It is agreed by the Contractor that any such data, whether obtained by the Contractor pursuant to the aforesaid agreement or from the Government, shall be protected from unauthorized use or disclosure to any individual, corporation, or organization so long as it remains proprietary.

(c) Through formal training in company policy and procedures, the Contractor agrees to make employees aware of the requirement to maintain confidentiality of data and information, as required above, to the end that they will be disciplined in the necessity to refrain from divulging either the proprietary data of other companies or data that is obtained from the Government to anyone except as authorized.  The Contractor shall obtain from each employee, engaged in any effort connected with this contract, an agreement, in writing, which shall in substance provide that such employee will not, during his/her employment by the Contractor, or thereafter, disclose to others or use for his/her own benefit or the future benefit of any individual any trade secrets, confidential information, or proprietary/restricted data (to include Government "For Official Use Only") received in connection with the work under this contract.

(d) The Contractor agrees to hold the Government harmless and indemnify the Government as to any cost/loss resulting from the unauthorized use or disclosure of third party data or software by the Contractor, its 
employees, subcontractors, or agents.

(e) The Contractor agrees to include the substance of this provision in all subcontracts awarded under this contract.  The Contracting Officer will consider case-by-case exceptions from this requirement for individual subcontracts in the event that:



(1) The Contractor considers the application of the prohibition of this provisions to be inappropriate and unnecessary in the case of a particular subcontract:



(2) Use of an alternate subcontract source would unreasonably detract from the quality of effort; and



(3) The Contractor provides the Contracting Officer timely written advance notice of these and any other extenuating circumstances.

H.13
CONFIDENTIALITY OF DATA AND INFORMATION (continue)
(f) Except as the Contracting Officer specifically authorizes in writing, upon completion of all work under the contract, the Contractor shall return all such data and information obtained from the Government, including all copies, modifications, adaptations, or combinations thereof, to the Contracting Officer.  Data obtained from another company shall be disposed of in accordance with the Contractor's agreement with that company, or, if the agreement makes no provision for disposition, shall be returned to that company.  The Contractor shall further certify in writing to the Contracting Officer that all copies, modifications, adaptations, or combinations of such data or information which cannot reasonably be returned to the Contracting Officer (or to a company), have been deleted from the Contractor's (and any subcontractor's) records and destroyed.

(g) These restrictions do not limit the Contractor's (or subcontractor's) right to use and disclose any data and information obtained from another source without restriction.

H.14
LICENSES AND PERMITS

The contractor shall, without additional expense to the Government, be responsible for obtaining any necessary licenses and permits, and for complying with any applicable Federal, State, and Municipal laws, codes, and regulations, in connection with the execution of the work.

H.15
FAA SUPPLEMENTAL STAFFING FOR SPECIAL EVENTS
The Government reserves the right to assign FAA controllers for supplemental staffing whenever the FAA determines that such staffing is needed for special events.

H.15.1
The FAA Headquarters Program Office or Regional Office will coordinate with the Contractor in advance to provide details such as number of controllers assigned, assignment dates, and supervisory responsibilities (see H.15.2, below).

H.15.2
The FAA will ensure that FAA personnel are onsite for the duration of the event to act as a focal point and provide leadership.  When present, FAA personnel assume ATC operational responsibilities.  At no time will contractor personnel be responsible for supervision of FAA personnel, or FAA supervised contractor personnel.

H.15.3
The FAA retains liability for the actions of all FAA personnel during the event. The contractor retains liability for the actions of contractor personnel in accordance with  FAA Order 7210.54 "FAA Contract Tower Operation and Administration".
H.16
UNRESTRICTED ACCESS
The contractor grants unto the Government the right of unrestricted ingress and egress to facility sites at all times during the term of this contract.

H.17
GOVERNMENT-FURNISHED EQUIPMENT (GFE)

The Government will provide the contractor with an itemized inventory of GFE for each FCT as specified in Section C, on or prior to the contract startup date for that FCT.  The contractor shall acknowledge custody of GFE by signing the inventory and shall relinquish custody of GFE  to the Government upon request.

The Contractor shall promptly notify the Contracting Officer in writing of any property that is excess to the needs of the Contractor to complete performance of the contract. The Contractor shall dispose of such items as directed or authorized by the Contracting Officer.

GOVERNMENT PROPERTY CLAUSES PERTAINING TO THIS REQUIREMENT ARE INCORPORATED BY REFERENCE IN SECTION I, IN THE 3.10.3 CLAUSE SERIES.

H.18      TYPE OF CONTRACT

The resultant contract is a Firm-Fixed Price (FFP) contract.

H.19
ORDER OF PRECEDENCE - AMS 3.2.2.3-33 (January 1999)

Any inconsistency in this Screening Information Request (SIR) or contract shall be resolved by giving precedence in the following order: (a) the Schedule (excluding the specifications); (b) representations and other instructions; (c) contract clauses; (d) other documents, exhibits, and attachments; and (e) the specifications.





(End of Clause)
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H.20
PERSONAL SERVICES
No personal services shall be performed under this Contract.  No contractor employee will be directly supervised by the Government.  All individual contractor employee assignments, and daily work direction, shall be given by the applicable contractor supervisor.  If the contractor believes that any Government action or communication has been given that would create a personal services relationship between the Government and any contractor employee, the contractor shall promptly notify the Contracting Officer of this communication or action.

The contractor shall not perform any inherently Governmental actions under this Contract.  No contractor employee shall hold him or herself out to be a Government employee, agent or representative.  No contractor employee shall state orally or in writing at any time that he or she is acting on behalf of the Government.  In all communications with third parties in connection with this contract, contractor employees shall identify themselves as contractor employees and specify the name of the company for which they work.  In all communications with other Government contractors in connection with the contract, the contractor employee shall state that they have no authority to in any way change the contract and that if the other contractor believes this communication to be a direction to change their contract, they should notify the Contracting Officer for that contract and not carry out the direction until a clarification has been issued by the Contracting Officer.

The contractor shall insure that all of its employees working on this contract are informed of the substance of this clause.  Nothing in this clause shall limit the Government's rights in any way under any other provision of the contract, including those related to the Government's right to inspect and accept the services to be performed under this contract.  The substance of this clause shall be included in all subcontracts at any tier.

H.21  ADHERENCE TO PLANS SUBMITTED IN THE TECHNICAL PROPOSAL

The contractor shall adhere to the following plans as submitted in the technical proposal unless the FAA approves a subsequent modification to section C:


1.  Staffing Plans and Schedules


2.  Facility Training Plan


3.  Quality Assurance Program Plan


4.  Contingency Plan


5.  Phase-In/Phase-Out Plan


6.  Security Plan


7.  Alcohol Misuse Prevention Program Plan


8.  Drug Testing Program Plan

H.22  NEW WORK UNDER RESERVED CLINS

Section B provides under each option year, a series of CLINS reserved for additional sites.  The Government reserves the right to award additional sites, on a sole source basis, under the contract  and to the contractor servicing the area where the site is located.  The Government also reserves that right to limit competition for that site to only the contractors awarded contracts under the Contract Tower Program.

H.23
COST SHARING UNDER PART II OF SECTION B

Part II of Section B is set aside for those CLINS under a Cost  Share Program under the FCT Program.  The cost sharing arrangement affords those control towers that are presently in the FCT program, but whose Benefit/Cost (B/C) ratio has fallen below 1.0, and opportunity to enter into a cost-share arrangement with the FAA.  The cost share allows the FCT whose B/C is below 1.0 to pay the portion that amounts to the lessor of 100% of the site's B/C ratio.  For example, an airport with a B/C of 0.75 would pay 25% of the cost of contract operation and the FAA would pay the remaining 75%.  CLINS will be added and removed from PART II as the B/C ratios are published (projected to occur at the beginning of the Fiscal Year).  A CLIN will be included under the Cost Sharing (Part II) section following the execution of both 1) an Agreement between the contractor and the operating airport and 2) an agreement between the FAA and the operating airport.  A resultant modification (signed by the FAA Contracting Officer and the Contractor) will be issued to incorporate both of the above-mentioned agreements.  The 2 agreements will be include under Section J of the contract.  

Terms for the administration of the Cost Sharing Program will be addressed in the resultant above-mentioned agreements.

H.24
SMALL BUSINESS/SMALL DISADVANTAGED BUSINESS/WOMEN-OWNED

            SMALL BUSINESS SUBCONTRACTING GOALS 

The Contractor, if not a small business, must establish the following below listed subcontracting goals in their subcontracting plan submitted in accordance with AMS 3.6.1-4, "Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan".  The Contractor must make every attempt, in good faith, to attain the following goals:

Small Business



 45% 

Small Disadvantaged Business     
10 %
Women Owned Small Business    
  5 %
These goals are expressed in terms of percentages of total planned subcontracting dollars.

H.25      SUBCONTRACTORS AND OUTSIDE ASSOCIATES AND CONSULTANTS

Any subcontractors and outside associates or consultants required by the Contractor in connection with the services covered by the contract will be limited to individuals or firms that were specifically identified and agreed to during Screening Information Request (SIR) communications.  The Contractor shall obtain the Contracting Officer's written consent before making any substitution for these subcontractors, associates, or consultants.




(End of clause)

H.26
SUBCONTRACTORS/CONSULTANTS

Before employment of any subcontractor/consultant under this contract, the Contractor shall obtain the agreement of the Contracting Officer.  The advanced notification for consent to subcontract shall be submitted, in writing, to the Contracting Officer.  In requesting such agreements, the Contractor shall furnish all pertinent information required by the Contracting Officer, which may include, but not be limited to, the name or names of individuals under consideration, extent of the proposed employment, the unexecuted subcontract document, any potential conflict of interest and the rate of reimbursement.  The Contracting Officer has sole responsibility for approving subcontracts and consultant agreements.


The Contractor is authorized to use the following subcontractors or consultants in the performance of this effort:


SUBCONTRACTOR'S/CONSULTANT'S NAME



ADDRESS




TO BE DETERMINED

H.27
EQUITABLE ADJUSTMENT FORMULA

The burden of proof of the identification of each element of cost and of the proper allocation and amount thereof shall be on the contractor whenever an equitable adjustment upward in price is claimed.  In support of any such claim, the contractor shall maintain and tender for audit by the Contracting Officer (or his representative) satisfactory cost records of the materials and labor expended pursuant to the particular circumstances or matter for which the equitable adjustment is claimed under the contract.  Only those costs which are proven by the Contractor to be reasonable, necessary, and unavoidable, and which are in accordance with contract cost principles and procedures in Part 31 of the Federal Acquisition Regulation which are in effect on the date of this contract, will be allowable under the equitable adjustment.  


A substantial failure to conform to the requirements of this clause shall constitute grounds for rejection of the contractor's claim. 

H.28
SERVICE CONTRACT ACT OF 1965 as AMENDED (AMS 3.6.2-28) 

This clause is incorporated in full text as follows:

SERVICE CONTRACT ACT OF 1965, AS AMENDED (APRIL 1996)

(a)  Definitions.  

(1)  Act, as used in this clause, means the Service Contract Act of 1965, as amended (41 U.S.C. 351, et seq.).

(2)  Contractor, as used in this clause or in any subcontract, shall be deemed to refer to the subcontractor, except in the term Government Prime Contractor.

(3)  Service employee, as used in this clause, means any person engaged in the performance of this contract other than any person employed in a bona fide executive, administrative, or professional capacity, as these terms are defined in Part 541 of title 29, Code of Federal Regulations, as revised.  It includes all such persons regardless of any contractual relationship that may be alleged to exist between a Contractor or subcontractor and such persons.

(b)  Applicability.  This contract is subject to the following provisions and to all other applicable provisions of the Act and regulations of the Secretary of Labor (29 CFR Part 4).  This clause does not apply to contracts or subcontracts administratively exempted by the Secretary of Labor or exempted by 41 U.S.C. 356, as interpreted in subpart C of 29 CFR Part 4.

(c)  Compensation. 

(1)  Each service employee employed in the performance of this contract by the Contractor or any subcontractor shall be paid not less than the minimum monetary wages and shall be furnished fringe benefits in accordance with the wages and fringe benefits determined by the Secretary of Labor, or authorized representative, as specified in any wage determination attached to this contract.

(2)(i)  If a wage determination is attached to this contract, the Contractor shall classify any class of service employee which is not listed therein and which is to be employed under the contract (i.e., the work to be performed is not performed by any classification listed in the wage determination) so as to provide a reasonable relationship (i.e., appropriate level of skill comparison) between such unlisted classifications and the classifications listed in the wage determination.  Such conformed class of employees shall be paid the monetary wages and furnished the fringe benefits as are determined pursuant to the procedures in this paragraph (c).

H.28
SERVICE CONTRACT ACT OF 1965 as AMENDED (AMS 3.6.2-28) 





(continue)

(ii)  This conforming procedure shall be initiated by the Contractor prior to the performance of contract work by the unlisted class of employee.  The Contractor shall submit Standard Form (SF) 1444, Request for Authorization of Additional Classification and Rate, to the Contracting Officer no later than 30 days after the unlisted class of employee performs any contract work.  The Contracting Officer shall review the proposed classification and rate and promptly submit the completed SF 1444 (which must include information regarding the agreement or disagreement of the employees' authorized representatives or the employees themselves together with the agency recommendation), and all pertinent information to the Wage and Hour Division, Employment Standards Administration U.S. Department of Labor.  The Wage and Hour Division will approve, modify, or disapprove the action or render a final determination in the event of disagreement within 30 days of receipt or will notify the Contracting Officer within 30 days of receipt that additional time is necessary.

(iii)  The final determination of the conformance action by the Wage and Hour Division shall be transmitted to the Contracting Officer who shall promptly notify the Contractor of the action taken.  Each affected employee shall be furnished by the Contractor with a written copy of such determination or it shall be posted as a part of the wage determination.

(iv)(A) The process of establishing wage and fringe benefit rates that bear a reasonable relationship to those listed in a wage determination cannot be reduced to any single formula.  The approach used may vary from wage determination to wage determination depending on the circumstances.  Standard wage and salary administration practices which rank various job classifications by pay grade pursuant to point schemes or other job factors may, for example, be relied upon.  Guidance may also be obtained from the way different jobs are rated under Federal pay systems (Federal Wage Board Pay System and the General Schedule) or from other wage determinations issued in the same locality.  Basic to the establishment of any conformable wage rate(s) is the concept that a pay relationship should be maintained between job classifications based on the skill required and the duties performed.

(B)  In the case of a contract modification, an exercise of an option, or extension of an existing contract, or in any other case where a Contractor succeeds a contract under which the classification in question was previously conformed pursuant to paragraph (c) of this clause, a new conformed wage rate and fringe benefits may be assigned to the conformed classification by indexing (i.e., adjusting) the previous conformed rate and fringe benefits by an amount equal to the average (mean) percentage increase (or decrease, where appropriate) between the wages and fringe benefits specified for all classifications to be used on the contract which are listed in the current wage determination, and those specified for the corresponding classifications in the previously applicable wage determination.  Where conforming actions are accomplished in accordance with this paragraph prior to the performance of contract work by the unlisted class of employees, the Contractor shall advise the Contracting Officer of the action taken but the other procedures in subdivision (c)(2)(ii) of this clause need not be followed.

H.28
SERVICE CONTRACT ACT OF 1965 as AMENDED (AMS 3.6.2-28) 





(continue)
(C)  No employee engaged in performing work on this contract shall in any event be paid less than the currently applicable minimum wage specified under section 6(a)(1) of the Fair Labor Standards Act of 1938, as amended.

(v) The wage rate and fringe benefits finally determined under this subparagraph (c)(2) of this clause shall be paid to all employees performing in the classification from the first day on which contract work is performed by them in the classification.  Failure to pay the unlisted employees the compensation agreed upon by the interested parties and/or finally determined by the Wage and Hour Division retroactive to the date such class of employees commenced contract work shall be a violation of the Act and this contract.

(vi)  Upon discovery of failure to comply with subparagraph (c)(2) of this clause, the Wage and Hour Division shall make a final determination of conformed classification, wage rate, and/or fringe benefits which shall be retroactive to the date such class or classes of employees commenced contract work.

(3)  Adjustment of Compensation.  If the term of this contract is more than 1 year, the minimum monetary wages and fringe benefits required to be paid or furnished thereunder to service employees under this contract shall be subject to adjustment after 1 year and not less often than once every 2 years, under wage determinations issued by the Wage and Hour Division.

(d) Obligation to Furnish Fringe Benefits.  The Contractor or subcontractor may discharge the obligation to furnish fringe benefits specified in the attachment or determined under subparagraph (c)(2) of this clause by furnishing equivalent combinations of bona fide fringe benefits, or by making equivalent or differential cash payments, only in accordance with subpart D of 29 CFR Part 4

(e)  Minimum Wage.  In the absence of a minimum wage attachment for this contract, neither the Contractor nor any subcontractor under this contract shall pay any person performing work under this contract (regardless of whether the person is a service employee) less than the minimum wage specified by section 6(a)(1) of the Fair Labor Standards Act of 1938.  Nothing in this clause shall relieve the Contractor or any subcontractor of any other obligation under law or contract for payment of a higher wage to any employee.
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(f)  Successor Contracts.  If this contract succeeds a contract subject to the Act under which substantially the same services were furnished in the same locality and service employees were paid wages and fringe benefits provided for in a collective bargaining agreement, in the absence of the minimum wage attachment for this contract setting forth such collectively bargained wage rates and fringe benefits, neither the Contractor nor any subcontractor under this contract shall pay any service employee performing any of the contract work (regardless of whether or not such employee was employed under the predecessor contract), less than the wages and fringe benefits provided for in such collective bargaining agreement, to which such employee would have been entitled if employed under the predecessor contract, including accrued wages and fringe benefits and any prospective increases in wages and fringe benefits provided for under such agreement.  No Contractor or subcontractor under this contract may be relieved of the foregoing obligation unless the limitations of 29 CFR 4.1b(b) apply or unless the Secretary of Labor or the Secretary's authorized representative finds, after a hearing as provided in 29 CFR 4.10 that the wages and/or fringe benefits provided for in such agreement are substantially at variance with those which prevail for services of a character similar in the locality, or determines, as provided in 29 CFR 4.11, that the collective bargaining agreement applicable to service employees employed under the predecessor contract was not entered into as a result of arm's length negotiations.  Where it is found in accordance with the review procedures provided in 29 CFR 4.10 and/or 4.11 and Parts 6 and 8 that some or all of the wages and/or fringe benefits contained in a predecessor Contractor's collective bargaining agreement are substantially at variance with those which prevail for services of a character similar in the locality, and/or that the collective bargaining agreement applicable to service employees employed under the predecessor contract was not entered into as a result of arm's length negotiations, the Department will issue a new or revised wage determination setting forth the applicable wage rates and fringe benefits.  Such determination shall be made part of the contract or subcontract, in accordance with the decision of the Administrator, the Administrative Law Judge, or the Board of Service Contract Appeals, as the case may be, irrespective of whether such issuance occurs prior to or after the award of a contract or subcontract (53 Comp. Gen. 401 (1973)).   In the case of a wage determination issued solely as a result of a finding of substantial variance, such determination shall be effective as of the date of the final administrative decision.

(g)  Notification to Employees.  The Contractor and any subcontractor under this contract shall notify each service employee commencing work on this contract of the minimum monetary wage and any fringe benefits required to be paid pursuant to this contract, or shall post the wage determination attached to this contract.  The poster provided by the Department of Labor (Publication WH 1313) shall be posted in a prominent and accessible place at the work site.  Failure to comply with this requirement is a violation of section 2(a)(4) of the Act and of this contract.

(h)  Safe and Sanitary Working Conditions.  The Contractor or subcontractor shall not permit any part of the services called for by this contract to be performed in buildings or surroundings or under working conditions provided by or under the control or supervision of the Contractor or subcontractor which are unsanitary, hazardous, or dangerous to the health or safety of the service employees.  The Contractor or subcontractor shall comply with the safety and health standards applied under 29 CFR Part 1925.
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(i)  Records. 

(1)  The Contractor and each subcontractor performing work subject to the Act shall make and maintain for 3 years from the completion of the work, and make them available for inspection and transcription by authorized representatives of the Wage and Hour Division, Employment Standards Administration, a record of the following:

(i)  For each employee subject to the Act-

(A)  Name and address and social security number;

(B)  Correct work classification or classifications, rate or rates of monetary wages paid and fringe benefits provided, rate or rates of payments in lieu of fringe benefits, and total daily and weekly compensation;

(C)  Daily and weekly hours worked by each employee; and

(D)  Any deductions, rebates, or refunds from the total daily or weekly compensation of each employee.

(ii)  For those classes of service employees not included in any wage determination attached to this contract, wage rates or fringe benefits determined by the interested parties or by the Administrator or authorized representative under the terms of paragraph (c) of this clause.  A copy of the report required by subdivision (c)(2)(ii) of this clause will fulfill this requirement.

(iii)  Any list of the predecessor Contractor's employees which had been furnished to the Contractor as prescribed by paragraph (n) of this clause.

(2)  The Contractor shall also make available a copy of this contract for inspection or transcription by authorized representatives of the Wage and Hour Division.

(3)  Failure to make and maintain or to make available these records for inspection and transcription shall be a violation of the regulations and this contract, and in the case of failure to produce these records, the Contracting Officer, upon direction of the Department of Labor and notification to the Contractor, shall take action to cause suspension of any further payment or advance of funds until the violation ceases.

(4)  The Contractor shall permit authorized representatives of the Wage and Hour Division to conduct interviews with employees at the work site during normal working hours.
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(j)  Pay Periods.  The Contractor shall unconditionally pay to each employee subject to the Act all wages due free and clear and without subsequent deduction (except as otherwise provided by law or Regulations, 29 CFR Part 4), rebate, or kickback on any account.  These payments shall be made no later than one pay period following the end of the regular pay period in which the wages were earned or accrued.  A pay period under this Act may not be of any duration longer than semi-monthly.

(k)  Withholding of Payments and Termination of Contract.  The Contracting Officer shall withhold or cause to be withheld from the Government Prime Contractor under this or any other Government contract with the Prime Contractor such sums as an appropriate official of the Department of Labor requests or such sums as the Contracting Officer decides may be necessary to pay underpaid employees employed by the Contractor or subcontractor.  In the event of failure to pay any employees subject to the Act all or part of the wages or fringe benefits due under the Act, the Contracting Officer may, after authorization or by direction of the Department of Labor and written notification to the Contractor, take action to cause suspension of any further payment or advance of funds until such violations have ceased.  Additionally, any failure to comply with the requirements of this clause may be grounds for termination of the right to proceed with the contract work.  In such event, the Government may enter into other contracts or arrangements for completion of the work, charging the Contractor in default with any additional cost.

(l)  Subcontracts.  The Contractor agrees to insert this clause in all subcontracts subject to the Act.

(m)  Collective Bargaining Agreements Applicable to Service Employees.  If wages to be paid or fringe benefits to be furnished any service employees employed by the Government Prime Contractor or any subcontractor under the contract are provided for in a collective bargaining agreement which is or will be effective during any period in which the contract is being performed, the Government Prime Contractor shall report such fact to the Contracting Officer, together with full information as to the application and accrual of such wages and fringe benefits, including any prospective increases, to service employees engaged in work on the contract, and a copy of the collective bargaining agreement.  Such report shall be made upon commencing performance of the contract, in the case of collective bargaining agreements effective at such time, and in the case of such agreements or provisions or amendments thereof effective at a later time during the period of contract performance such agreements shall be reported promptly after negotiation thereof.
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(n)  Seniority List.  Not less than 10 days prior to completion of any contract being performed at a Federal facility where service employees may be retained in the performance of the succeeding contract and subject to a wage determination which contains vacation or other benefit provisions based upon length of service with a Contractor (predecessor) or successor (29 CFR 4.173), the incumbent Prime Contractor shall furnish the Contracting Officer a certified list of the names, of all service employees on the Contractor's or subcontractor's payroll during the last month of contract performance.  Such list shall also contain anniversary dates of employment on the contract either with the current or predecessor Contractors of each such service employee.  The Contracting Officer shall turn over such list to the successor Contractor at the commencement of the succeeding contract.

(o)  Rulings and Interpretations.  Rulings and interpretations of the Act are contained in Regulations, 29 CFR Part 4.

(p)  Contractor's Certification. 

(1)  By entering into this contract, the Contractor (and officials thereof) certifies that neither it (nor he or she) nor any person or firm who has a substantial interest in the Contractor's firm is a person or firm ineligible to be awarded Government contracts by virtue of the sanctions imposed under section 5 of the Act.

(2)  No part of this contract shall be subcontracted to any person or firm ineligible for award of a Government contract under section 5 of the Act.

(3)  The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001.

(q)  Variations, Tolerances, and Exemptions Involving Employment.  Notwithstanding any of the provisions in paragraphs (b) through (o) of this clause, the following employees may be employed in accordance with the following variations, tolerances, and exemptions, which the Secretary of Labor, pursuant to section 4(b) of the Act prior to its amendment by P. L. 92-473, found to be necessary and proper in the public interest or to avoid serious impairment of the conduct of Government business.

(1)  Apprentices, student-learners, and workers whose earning capacity is impaired by age, physical or mental deficiency or injury may be employed at wages lower than the minimum wages otherwise required by section 2(a)(1) or 2(b)(1) of the Act without diminishing any fringe benefits or cash payments in lieu thereof required under section 2(a)(2) of the Act, in accordance with the conditions and procedures prescribed for the employment of apprentices, student-learners, handicapped persons, and handicapped clients of sheltered workshops under section 14 of the Fair Labor Standards Act of 1938, in the regulations issued by the Administrator (29 CFR Parts 520, 521, 524, and 525).
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(2)  The Administrator will issue certificates under the Act for the employment of apprentices, student-learners, handicapped persons, or handicapped clients of sheltered workshops not subject to the Fair Labor Standards Act of 1938, or subject to different minimum rates of pay under the two acts, authorizing appropriate rates of minimum wages (but without changing requirements concerning fringe benefits or supplementary cash payments in lieu thereof), applying procedures prescribed by the applicable regulations issued under the Fair Labor Standards Act of 1938 (29 CFR Parts 520, 521, 524, and 525).

(3)  The Administrator will also withdraw, annul, or cancel such certificates in accordance with the regulations in 29 CFR Parts 525 and 528.

(r)  Apprentices.  Apprentices will be permitted to work at less than the predetermined rate for the work they perform when they are employed and individually registered in a bona fide apprenticeship program registered with a State Apprenticeship Agency which is recognized by the U.S. Department of Labor, or if no such recognized agency exists in a State, under a program registered with the Bureau of Apprenticeship and Training, Employment and Training Administration, U.S. Department of Labor.  Any employee who is not registered as an apprentice in an approved program shall be paid the wage rate and fringe benefits contained in the applicable wage determination for the journeyman classification of work actually performed.  The wage rates paid apprentices shall not be less than the wage rate for their level of progress set forth in the registered program, expressed as the appropriate percentage of the journeyman's rate contained in the applicable wage determination.  The allowable ratio of apprentices to journeymen employed on the contract work in any craft classification shall not be greater than the ratio permitted to the Contractor as to his entire work force under the registered program.

(s)  Tips.  An employee engaged in an occupation in which the employee customarily and regularly receives more than $30 a month in tips may have the amount of these tips credited by the employer against the minimum wage required by section 2(a)(1) or section 2(b)(1) of the Act, in accordance with section 3(m) of the Fair Labor Standards Act and Regulations 29 CFR part 531.  However, the amount of credit shall not exceed $1.34 per hour beginning January l, 1981.  To use this provision-

(1)  The employer must inform tipped employees about this tip credit allowance before the credit is utilized;

(2)  The employees must be allowed to retain all tips (individually or through a pooling arrangement and regardless of whether the employer elects to take a credit for tips received);

(3)  The employer must be able to show by records that the employee receives at least the applicable Service Contract Act minimum wage through the combination of direct wages and tip credit;

(4)  The use of such tip credit must have been permitted under any predecessor collective bargaining agreement applicable by virtue of section 4(c) of the Act.
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(t)  Disputes Concerning Labor Standards.  The U.S. Department of Labor has set forth in 29 CFR Parts 4, 6, and 8 procedures for resolving disputes concerning labor standards requirements.  Such disputes shall be resolved in accordance with those procedures and not the “Disputes” clause of this contract.  Disputes within the meaning of this clause include disputes between the Contractor (or any of its subcontractors) and the contracting agency, the U.S. Department of Labor, or the employees or their representatives.

(End of clause)

H.29   SERVICE CONTRACT REQUIREMENTS AS TO VACATION PAY
H.29.1
Employee credit for service with a Predecessor Contractor
This paragraph applies if the contract wage determination contains a provision referring to a “successor” contractor, e.g., “1 week paid vacation after 1 year of service with a contractor or successor.”  “Successor” as used in such provisions means the contractor on this contract when the contractor employs, without a break in service, a service employee formerly employed by the immediately preceding contractor under a similar Government contract at the same location (“predecessor contractor”).  Consequently, if the contractor employs without a break in service, any service employee who was employed by it’s predecessor contractor for similar work at the same location, the contractor in computing the employee’s “year of service” shall include all continuous service for the predecessor contractor subsequent to the later of the following dates: (1) the date of employment by the predecessor contractor; or (2) if, while employed by the predecessor contractor, the employee had an anniversary date or dates on which the employee became entitled to vacation benefits, the most recent of such employee’s full vacation benefit on such anniversary date even though during part of the “year of service” the employee had been employed by the predecessor contractor.

H.29.2
When Predecessor Contractor Not Involved
This paragraph applies if the contract wage determination does not refer to a “successor” contractor, but contains a provision such as “1 week paid vacation after 1 year of service with an employer.”  The term “an employer” in such provision means the contractor on this contract.  The contractor in computing a service employee’s “year of service” shall include all continuous service performed by the employee subsequent to the later of the following dates: (1) the date of employment by the contractor, or (2) the employee’s most recent anniversary date for which paid vacation was granted.
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H.29.3
Part - time Employees
If the contract wage determination contains either type of provisions quoted in paragraph H.29.1 or H.29.2, above, part-time service employees working a regularly scheduled work week shall receive a paid vacation on a pro-rata basis.  For example, an employee who has worked for the contractor two days per week for a year or, without a break in service, the contractor and a predecessor contractor where the wage determination contains language like that quoted in H.29.1, above, shall be entitled to two days paid vacation of two-fifths of the vacation benefits to which full time-time employees are entitled.

H.29.4
Break In Service
For the purpose of this provision, the term “break in service” does not include an employee’s change in employment status from an employee of a predecessor contractor to an employee of a contractor.

(End of Clause)

H.30    SERVICE CONTRACT ACT MINIMUM WAGE DETERMINATION

This contract is subject to the Service Contract Act of 1965, as amended.  If any Service Contract Act minimum wage determination is furnished for any site covered by this contract, the wage determination will be shown in Attachment 2 in Part III Section J.

NOTE:  SUPERVISORY CONTROLLER

In order to be properly classified as a SUPERVISORY CONTROLLER, an individual must devote at least 80 percent of work time to supervisory duties as described in 29 CFR Part 541.1 and satisfy the other requirements prescribed in those regulations.

H.31    STATEMENT OF EQUIVALENT RATES FOR FEDERAL HIRES 





(AMS 3.6.2-29)

          STATEMENT OF EQUIVALENT RATES FOR FEDERAL HIRES (APRIL 1996)

In compliance with the Service Contract Act of 1965, as amended, and the regulations of the Secretary of Labor (29 CFR Part 4), this clause identifies the classes of service employees expected to be employed under the contract and states the wages and fringe benefits payable to each if they were employed by the contracting agency subject to the provisions of 5 U.S.C. 5341 or 5332.  This Statement is for Information Only:  It Is Not a Wage Determination

Employee class

Monetary Wage-Fringe Benefits

29012

Wage - $18.40/Fringe - $3.87            AREA 1

29012

Wage - $18.40/Fringe - $3.87            AREA 2

29012

Wage - $18.40/Fringe - $3.87            AREA 3

29012

Wage - $18.40/Fringe - $3.87            AREA 4

29012

Wage - $18.40/Fringe - $3.87            AREA 5

29012

Wage - $18.40/Fringe - $3.87            AREA 6

(End of clause)

H.32
SCA MINIMUM WAGES AND FRINGE BENEFITS 

(Applicable to Successor Contract Pursuant to Predecessor Contractor Collective Bargaining Agreements (CBA)) 
This clause is incorporated in full text as follows
SERVICE CONTRACT ACT (SCA) MINIMUM WAGES AND FRINGE BENEFITS 

An SCA wage determination applicable to this work has been requested from the U.S. Department of Labor.  If an SCA wage determination is not incorporated herein, the offerors shall consider the economic terms of the collective bargaining agreement (CBA) between the incumbent Contractor _______________ and the _______________ (union).  If the economic terms of the collective bargaining agreement or the collective bargaining agreement itself is not attached to the solicitation, copies can be obtained from the Contracting Officer.  Pursuant to Department of Labor Regulation, 29 CFR 4.1b and paragraph (g) of the clause “Service Contract Act of 1965, As Amended,” the economic terms of that agreement will apply to the contract resulting from this Screening Information Request (SIR), notwithstanding the absence of a wage determination reflecting such terms, unless it is determined that the agreement was not the result of arm's length negotiations or that after a hearing pursuant to section 4(c) of the Act, the economic terms of the agreement are substantially at variance with the wages prevailing in the area.

(End of clause)
NOTE: INSTRUCTIONS FOR OBTAINING CURRENT BARGAINING AGREEMENTS ARE PROVIDED IN SECTION J.5. 

H.33
FAIR LABOR STANDARDS ACT AND SERVICE CONTRACT ACT--PRICE ADJUSTMENT (MULTIPLE YEAR AND OPTION CONTRACTS) (APRIL 1996) (AMS 3.6.2.30)

(a) This clause applies to both contracts subject to area prevailing wage determinations and contracts subject to collective bargaining agreements.

(b) The Contractor warrants that the prices in this contract do not include any allowance for any contingency to cover increased costs for which adjustment is provided under this clause.

(c) The wage determination, issued under the Service Contract Act of 1965, as amended, (41 U.S.C. 351, et seq.), by the Administrator, Wage and Hour Division, Employment Standards Administration, U.S. Department of Labor, current on the anniversary date of a multiple year contract or the beginning of each renewal option period, shall apply to this contract. If no such determination has been made applicable to this contract, then the Federal minimum wage as

established by section 6(a)(1) of the Fair Labor Standards Act of 1938, as amended, (29 U.S.C. 206) current on the anniversary date of a multiple year contract or the beginning of each renewal option period, shall apply to this contract.

(d) The contract price or contract unit price labor rates will be adjusted to reflect the Contractor's actual increase or decrease in applicable wages and fringe benefits to the extent that the increase is made to comply with or the decrease is voluntarily made by the Contractor as a result of:

(1) The Department of Labor wage determination applicable on the anniversary date of the multiple year contract, or at the beginning of the renewal option period. For example, the prior year wage determination required a minimum wage rate of $4.00 per hour. The Contractor chose to pay $4.10. The new wage determination increases the minimum rate to $4.50 per hour. Even if the Contractor voluntarily increases the rate to $4.75 per hour, the allowable price adjustment is $.40 per hour;

(2) An increased or decreased wage determination otherwise applied to the contract by operation of law; or

(3) An amendment to the Fair Labor Standards Act of l938 that is enacted after award of this contract, affects the minimum wage, and becomes applicable to this contract under law.

(e) Any adjustment will be limited to increases or decreases in wages and fringe benefits as described in paragraph (c) of this clause, and the accompanying increases or decreases in social security and unemployment taxes and workers' compensation insurance, but shall not otherwise include any amount for general and administrative costs, overhead, or profit.

H.33
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(f) The Contractor shall notify the Contracting Officer of any increase claimed under this clause within 30 days after receiving a new wage determination unless this notification period is extended in writing by the Contracting Officer. The Contractor shall promptly notify the Contracting Officer of any decrease under this clause, but nothing in the clause shall preclude the Government from asserting a claim within the period permitted by law. The notice shall contain a statement of the amount claimed and any relevant supporting data, including payroll records, that the Contracting Officer may reasonably require. Upon agreement of the parties, the contract price or contract unit price labor rates shall be modified in writing. The Contractor shall continue performance pending agreement on or determination of any such adjustment and its effective date.

(g) The Contracting Officer or an authorized representative shall have access to and the right to examine any directly pertinent books, documents, papers and records of the Contractor until the expiration of 3 years after final payment under the contract.

(End of clause) 
H.34
WAGE RATE DETERMINATION

H.34.1  Any and all wage determinations that are applicable to air traffic controller services, and are attached and made a part hereof shall be adhered-to by the Contractor and/or Subcontractor(s); however, this provision shall not relieve the contractor or any subcontractor of any obligation under any State minimum wage law which may require the payment of a higher wage.  THE WAGE RATES INCORPORATED UNDER CONTRACT FOR OR DURING A FISCAL YEAR WILL BE THE SAME WAGE RATE APPLICABLE (FOR ALL COUNTIES UNDER THAT WAGE DETERMINATION) FOR THE ENTIRE FISCAL YEAR.
H.34.2  The Contractor shall ensure that it does not pay its employees less than the DOL wage rate incorporated under the contract.

H.34.3  When incorporated under the contract, Wage Determinations will be provided under Section J.
H.35  REOPENER  CLAUSE IN THE EVENT OF PASSAGE OF FEDERALLY

          MANDATED HEALTHCARE REFORM ACT

The Government recognized that, since the performance period of this Firm Fixed Price contract is approximately 5 years, and that certain Congressional actions may affect the requirements or cost of requirements for fringe benefits included in the pricing, this contract may be modified.  Certain fringe benefits are required to be provided and these include health care.  In the event that the Congress passes and the President signs a Federal Health Care Act, and this Act causes the cost to the Contractor to increase more than ten (10) percent over the cost included in the pricing of this contract, the government will allow the Contractor to request a modification of the contract pricing for the affected time period.

H.35  REOPENER  CLAUSE IN THE EVENT OF PASSAGE OF FEDERALLY

          MANDATED HEALTHCARE REFORM ACT (Continue)

When the Law is enacted and is applicable to this contract under the law, and the Contractor is required to comply therewith, the contract price or contract unit price labor rates will be adjusted to reflect such increase.  Any such adjustment will be limited to increases in health care costs only as described above, and the concomitant increase in workmen's compensation insurance, but shall not otherwise include any amount for General and Administrative (G&A) costs, Overhead  costs or Profits.

The Contractor shall notify the Contracting Officer of any increases claimed under this clause within thirty (30) days after the effective date of the increase in health care costs, unless this period is extended by the Contracting Officer in writing.  Upon agreement of the parties, the contract price or contract unit labor rates shall be modified in writing.  Pending agreement on or definitization of any such adjustment and its effective date, the Contractor shall continue performance.

H.36    AVIATION OPERATIONS INSURANCE

The FAA will assume responsibility for aviation operations liability insurance at each of the FCT locations.  The insurance referenced exclusively in this clause means coverage for personal injury or property damage resulting from Air Traffic Control Services provided at the FCT location.   Insurers will provide $10,000,000.00 policies for each occurrence at each FCT location.  Contractors providing ATC services at the FCT locations will be named as additional insured.  Contractors are required to provide all other types of insurance enumerated in the following clause.

H.37
INSURANCE 
This clause excludes that coverage described in H.36, above.

(a) During the term of this contract and any extension, the contractor shall maintain at its own expense the insurance required by this clause. Insurance companies shall be acceptable to the Federal Aviation Administration. Policies shall include all terms and provisions required by the Federal Aviation Administration.

(b) The contractor shall maintain and furnish evidence of the following insurance, with the stated minimum limits:

(1) Worker's Compensation and Employer's Liability. The contractor shall comply with applicable Federal and State workers' compensation and occupational disease statutes. The contractor shall maintain employer's liability coverage of at least $100,000, except in States with exclusive or monopolistic funds that do not permit worker's compensation to be written by private carriers.

(2) General Liability. The contractor shall maintain bodily injury general liability insurance written on a comprehensive form of policy of at least $100,000 per person and $500,000 per occurrence. Property damage limits, if any, will be set forth elsewhere in the "Schedule."

H.37
INSURANCE 
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(3) Automobile Liability. If automobiles will be used in connection with performance of this contract, the contractor shall maintain automobile liability insurance written on a comprehensive form of policy with coverage of at least $200,000 per person and $500,000 per occurrence for bodily injury and $20,000 per occurrence for property damage.

(4) Aircraft Liability. If Contractor aircraft will be used in connection with performance of this contract, the contractor shall maintain aircraft public and passenger liability insurance with coverage of at least $200,000 per person and $500,000 per occurrence for bodily injury other than passenger liability, and $200,000 per occurrence for property damage. Coverage for passenger liability bodily injury shall be at least $200,000 multiplied by the number of seats or passengers, whichever is greater.

(5) Watercraft Liability When watercraft will be used in connection with performing the contract, the contractor shall provide watercraft liability insurance. Limits shall be at least $1,000,000 per occurrence. The policy shall include coverage for owned, non-owned and hired watercraft.

(6) Environmental Impairment Liability. When the contract may involve hazardous wastes, the contractor shall provide environmental impairment liability insurance with coverage of at least $1,000,000 bodily injury per occurrence and $1,000,000 property damage per occurrence. Such insurance shall include coverage for the clean up, removal, storage, disposal, transportation, and use of pollutants. 

(7) Medical Malpractice. When the contract will involve health care services, the contractor shall maintain medical malpractice liability insurance with coverage of at least $500,000 per occurrence.

(c) Each policy shall include substantially the following provision:

"It is a condition of this policy that the company furnish written notice to the U.S. Federal Aviation Administration 30 days in advance of the effective date of any reduction in or cancellation of this policy."

(d) The contractor shall furnish a certificate of insurance or, if required by the Contracting Officer, true copies of liability policies and manually countersigned endorsements of any changes, including the FAA's contract number to ensure proper filing of documents.

Insurance shall be effective, and evidence of acceptable insurance furnished, before beginning performance under this contract.  Evidence of renewal shall be furnished not later than five days before a policy expires.

(e) The maintenance of insurance coverage as required by this clause is a continuing obligation, and the lapse or termination of insurance coverage without replacement coverage being obtained will be grounds for termination for default.

(End of clause)

H.38

REQUIRED LIABILITY INSURANCE AMOUNTS

The following types of insurance in not less than the amount specified, must be procured and maintained by the Contractor throughout the life of the contract.

TYPE OF INSURANCE
1.
Employer's Liability

at least $100,000

2.
Workmen's Compensation

As required by law.









Coverage 


Coverage









Per Person


Per  Occurrence
3.
Comprehensive General (Bodily Injury) Liability



$500,000

4.
Comprehensive Auto Liability


$200,000


$500,000



Property Damage







$ 20,000

Evidence of types of insurance obtained shall be provided to the Contracting Officer within 90 days of contract award. 

H.39
INDEMNITY (GOVERNMENT NEGLIGENCE EXCEPTED)

The Contractor shall be responsible for and shall indemnify and hold the Government harmless in connection with any loss or liability from damage to or destruction of property (including Government furnished property) or from injuries to or death of persons (including the agents and employees of both parties) if such damage, destruction, injury or death arises out of, or is caused by performance of work under this contract, unless such damage, destruction, injury or death is caused solely by the active negligence of the Government's employees, agents or representatives.  Contractor agrees to include this clause, appropriately modified, in all subcontracts to be performed on Government premises in whole or in part.  This clause does not apply to accidents caused by defects or deficiencies in supplies delivered under this contract.
H.40  CONTRACTOR TESTIMONY

All requests for the testimony of the Contractor or its employees, and any intention to testify as an expert witness relating to:


(a)
any work required by, and/or performed under this contract, or


(b)
any information provided by any party to assist the Contractor in




the performance of this contract,

shall be immediately reported to the Contracting Officer.  Neither the Contractor nor its employees shall testify on a matter related to work performed or information provided under this contract, either voluntarily or pursuant to a request, in any judicial or administrative proceeding unless approved by the Contracting Officer or required by a judge in a final court order.

H.41  ATTORNEY/CLIENT PRIVILEGE

During performance of this contract, the Contractor may be required to attend meetings at which FAA employees seek and receive legal advice from FAA Attorneys.  The FAA intends, and the Contractor agrees, that such advice is to be treated as confidential legal advice, that the Contractor will not discuss such legal advice with non-FAA personnel, that such advice will not be included in notes, written reports, or minutes of such meetings, and that for purposes of asserting the Attorney-Client privilege with regard to such information, the Contractor shall be considered an agent of the FAA.

In the event of litigation or any other legal proceeding, involving third parties to which the Contractor is not a named party, the Contractor shall support the FAA by promptly providing to the FAA any documents requested which the Contractor may have in its possession, and by making Contractor employees available to assist FAA for any purpose, including but not limited to attendance at depositions or testimony at hearings.  This provision does not preclude the Contractor or the Contractor employees from being represented by Counsel retained by the Contractor or the Contractor employee, provided such representation is at no direct cost to the Government.

H.42  MAINTENANCE OF RECORDS AND LITIGATION SUPPORT

The Contractor shall maintain all records, notes, memoranda, correspondence, and Government documents, upon which notes or annotations have been made.  These records shall be maintained for a minimum of two (2) years following contract closeout, or longer if required by the Contracting Officer and needed for the completion of any litigation or hearings.  The records shall be freely delivered to the FAA upon request, and shall not be withheld by the contractor for any reason.  The Contractor waives any statutory rights it may have for withholding the documents.  In addition, the Contractor shall support the FAA in litigation to whatever extent required by the FAA.   In the event any request for support to the FAA occurs after the period of performance of the contract, separate contractual arrangements will be made for costs incurred.

H.43
INTERPRETATION OF CONTRACT:  (NOTICE OF AMBIGUITIES)

This written contract and any and all identified writings or documents incorporated by reference herein or physically attached hereto, constitute the parties' complete agreement and no other prior or contemporaneous agreements either written or oral shall be considered to change, modify or contradict it.  Any ambiguity in the contract will not be strictly construed against the drafter of the contract language, but shall be resolved by applying the most reasonable interpretation under the circumstances, giving full consideration to the intentions of the parties at the time of contracting.

It shall be the obligation of the Contractor to exercise due diligence to discover and to bring to the attention of the Contracting Officer at the earliest possible time, any ambiguities, discrepancies, inconsistencies, or conflicts in or between the specifications and the applicable drawings or other documents incorporated by reference herein. Failure to comply with such obligations may be deemed a waiver and release of any and all claims for extra costs or delays arising out of such ambiguities, discrepancies, inconsistencies and conflicts.

H.44    INCORPORATION OF CONTRACTOR’S PROPOSAL

The contractor’s proposal, dated To Be Determined prepared in response to Screening Information Request(SIR) Number DTFA01-99-R-00028, is hereby incorporated by reference into this contract to the extent that the proposal does not otherwise conflict with the requirements, terms, of conditions of this contract.  The incorporation specifically includes the contractor’s completed Section K certifications.

H.45     REPRESENTATIONS AND CERTIFICATIONS

Representations and Certifications executed by the Contractor under section K herein and included in the Contractor's response to SIR DTFA01-99-R-00028 shall be deemed to be incorporated herein by reference and made a part of  the contract

H.46     PUBLIC RELEASE OF CONTRACT

The resultant contract(s) is/are public documents, releasable to the general public.  Such contract document may be released to the public without the consent of the Contractor(s) and without notice to the Contractor(s), except when the data is determined by the FAA to be proprietary.

