DTFA01-02-R-0203461

Amendment 2

PART I ‑ SECTION H

SPECIAL CONTRACT REQUIREMENTS

H.1
ORDER OF PRECEDENCE

Any inconsistency in this contract shall be resolved by giving precedence in the following order:  (a) the Schedule,  (b)  Statement of Work, (c) LAAS Specification (d) Representations and Certifications, and (e) Section I, Contract clauses.
H.2
CONTRACT WORK BREAKDOWN STRUCTURE
The Contract Work Breakdown Structure (CWBS) shall provide the basis for all reporting.  Detailed reporting requirements are specified in the Contract Data Requirements List (CDRL) reports for financial requirements contained in this contract.

The Contractor shall report the CWBS to Level 4. Additionally, the Contractor shall make data  (below Level 4) available for government review when requested by the FAA Contracting Officer.  During the performance of this contract, the CWBS dictionary and supporting summary task description shall be updated by the Contractor, as required, to reflect negotiations for the initial baseline, new work, modifications/ changes. The Contractor shall submit changes to the CWBS for government approval within 10 days of identification of the change.

H.3
ADVANCE AGREEMENT FOR RELOCATIONS OF PERSONNELFPr 
All relocations that occur under this Contract and are charged as a direct cost shall be approved in advance by the Contracting Officer.  The following information shall be submitted in writing to the contracting Officer with the request for approval of relocation:


1.
Rationale for relocation


2.
Individual’s name and proposed labor category;

3.
Breakdown of the hourly costs including direct labor and each applicable indirect expense;


4.
Estimated cost of relocation (to include locations involved).

H.4
ACCOUNTABILITY FOR CONTRACTOR ACQUIRED EQUIPMENT/MATERIAL

The Contractor shall report all Contractor acquired property for which it seeks reimbursement under the contract.  For property that is to be incorporated into one of the final deliverables under the Contract, the Contractor shall report this property on its invoice.  For property that will be used in the performance of the Contract and will not be incorporated into a final contract deliverable, the Contractor shall submit the property for inspection and acceptance by the Government.  Documentation of the acceptance will be evidenced on a FAA Form 4500-1.  The completed form shall be submitted by the Contractor to the Contracting Officer.  After acceptance, property shall be accounted for in accordance with the Government property provisions of this contract.

H.5
GOVERNMENT OFFICE SPACE AT CONTRACTOR FACILITIES

The Contractor shall provide suitable office space for approximately 10 Government personnel at the Contractor's site.  Lockable file cabinets, suitable desks and chairs, a copier and personal computers with internet access and read only access to the LGF development environment, all in good repair, and other miscellaneous office equipment as required, shall be supplied by the Contractor.  The Contractor shall also provide administrative support as required by the QRO.  Telephone service and a telephone shall be provided to each desk, as well as four additional analog modem lines within the office area.  The cost of long distance calls placed by the Government representatives will be by Contractor accepted practices for on-site Government representatives.  Appropriate parking is to be provided for the on-site Government representatives.

H.6
ACCESS TO SYSTEM/SOFTWARE DEVELOPMENT

The Contractor shall fully cooperate and comply in providing the FAA full and timely access to the data and facilities needed to verify, validate and audit LGF software and system development.  The Contractor shall arrange the same full and timely access to all Government approved LAAS subcontractors. The Contractor shall provide the FAA with an average weekly access of four hours to the software development facility and/or personnel in addition to electronic access in accordance with H.5. The FAA’s request may be oral, written, or electronic. The FAA access beyond an average of four hours may be arranged on a non-interference basis. The Contractor’s support for the FAA shall be structured so as to not interfere with or impede any software development efforts.

H.7
MANUAL FOR CONTROL OF PROPERTY ACCOUNTABLE TO FAA HQ CONTRACTS

The terms and conditions of the Manual for Contractor Control of Property Accountable to FAA HQ Contracts (See Section J Attachment). 

H.8
ACCESS TO GOVERNMENT PROPERTY AND FACILITIES 


(a)  In performance of specific tasks, the Contractor may be required to attend meetings at locations including but not limited to the following: the Federal Aviation Administration Headquarters Building or TAC Facility in Rosslyn, VA, Washington, DC, the William J. Hughes Technical Center (WJHTC), Atlantic City, NJ, and the Mike Monroney Aeronautical Center (MMAC), Oklahoma City, OK.  The Contractor will be granted ingress and egress to the building at all times during normal work hours in performance of the Contract.


(b)  While Contractor personnel are at any Government site, they are required to comply with all rules and regulations in effect at that site. Contractor personnel shall comply with rules and regulations governing employee conduct with respect to health and safety, not only as they relate to themselves but also to other Government employees or agents of the Government.  The Contractor shall also exercise proper care of all property at the Government site regardless of whether title of such vests with the Government or not.


(c)  The Contractor shall be required to have all employees badged through the FAA Technical Center security office for access to the FAA Technical Center laboratories and offices.  The Contractor shall also be required to have certain employees badged through the FAA Aeronautical Center security office for access to the FAA Aeronautical Center laboratories and offices.  Although the Contractor shall not be required to handle classified data, security precautions shall be required for access to FAA computer resources.  Contractor employees that require computer access will be assigned user accounts which require user specific passwords for entry.


(d)  The facilities to which Contractor personnel will have access will remain in the Government's custody and shall not be considered as property or facilities furnished to the Contractor.


(e)  The Government facilities to which Contractor personnel will have access under this contract shall be made available during the entire contract performance period.

H.9
SUBCONTRACTS


(a)  Prior to the placement of subcontracts, the Contractor shall ensure that:



(1)  They contain all of the clauses of this contract (altered when necessary for proper identification of the contracting parties) which contain a requirement for such inclusion in applicable subcontracts.  



 (2)  Any applicable subcontractor’s "Certificate of Current Cost or Pricing Data" and subcontractor’s "Representations and Certifications" are current; and



 (3)  Any required prior notice and description of each subcontract is given to the Contracting Officer and any required consent is received. Except as may be expressly set forth therein, any consent by the Contracting Officer to the placement of subcontracts shall not be construed to constitute approval of the subcontractor or any subcontract terms or conditions, determination of the allowability of any cost, revision of this contract, or any of the respective obligations of the parties thereunder, or creation of any subcontractor privity of contract with the Government.  No subcontract shall contain any indemnification of that subcontractor by the United States directly or indirectly (as pass through liability), nor shall claims for such liability be allowable contract costs unless such liability or costs are approved in writing in advance by the FAA.

H.10
CONSULTANTS


(a)  The prior written consent of the Contracting Officer shall be obtained whenever an individual and/or commercial entity is to be reimbursed as a "Consultant" under this contract.  Consultants are persons possessing special current knowledge or skill that may be combined with extensive operational experience.  This background enables them to provide information, opinions, advice, or recommendations to enhance understanding of complex issues or to improve the quality and timeliness of policy development or decision making.


(b)  Whenever Contracting Officer written consent is required, the Contractor shall obtain and furnish to the Contracting Officer information concerning the need for the selection of such consultant services.  The Contractor's information shall also contain the reasonableness of the fees to be paid, including but not limited to whether fees to be paid to any Consultant exceed the lowest fee charged by such Consultant to others for performing consulting services of a similar nature.

H.11
SUBCONTRACTORS AND OUTSIDE CONSULTANTS

Any subcontractor or outside consultant required by the Contractor in connection with the services covered by the Contract shall be limited to individuals or firms that were specifically identified and agreed to during negotiations.  The Contractor shall obtain the Contracting Officer's written consent before making any substitution for these subcontractors or consultants.  

H.12
GOVERNMENT SUPPORT

The Government may contract for support services to assist in technical reviews of the LAAS Contractors' efforts and products under this Contract.  Government contracted support services personnel assisting in technical review of LAAS Contractor efforts may attend meetings between the LAAS Contractor and the Government, observe and participate with Government personnel in function and performance tests, and have access to the LAAS Contractor's facilities as related to any effort under this Contract; however, no Government contracted support services personnel providing above assistance have the authority to issue directions to the LAAS Contractor or effect changes to the Contract.

The Contractor agrees to cooperate with the Government support personnel by engaging in technical discussions, and permitting access to information and data relating to technical and schedule matters concerning this contract to the same degree such access is accorded Government project personnel.  Listed below are the initial names of Government support providers.  The Government reserves the right to add or delete providers from this list.  In such event, the LAAS Contractor will be notified by the Government.  

Advanced Management Technology Inc. (AMTI)

Innovative Solutions International (ISI)

ARINC

Mitre, Corporation

Massachusetts Institute of Technology

Adsystech

Stanford University

Information Spectrum Inc.

Ohio University

Illinois Institute of Technology

Rannoch

Advancia

Titan

H.13
AUTOMATED DATA PROCESSING EQUIPMENT (ADPE) USAGE


(a) Requirements for ADPE, which were not included in the Contractor's original proposal, or subsequent proposal, may not be acquired (leased or purchased) without the prior written consent of the Contracting Officer.  Whenever Contracting Officer written consent is required, the Contractor shall furnish to the Contracting Officer information concerning the need for and selection for such ADPE, the specific make and model and the lease versus purchase determination.


(b) If the Contractor leases ADPE equipment for use under this contract, the Contractor shall include a provision in the rental contract stating that the Government shall have the unilateral right to exercise any purchase option under the rental contract between the Contractor and the ADPE equipment vendor and to realize any other benefits earned through rental payments.  The Contractor shall also furnish a copy of the rental contract to the Contracting Officer.
H.14
PURCHASE OF SYSTEM HARDWARE

The Contractor shall purchase system hardware for the LAAS LRIP 5 thru LRIP 10 only after Government approval and after successful completion of CDR.

H.15
MAINTENANCE


(a) Responsibilities of the Government

(1) Government personnel will neither perform hardware maintenance nor attempt repairs to Local Area Augmentation System equipment or software while the system is being maintained by the Contractor.

(2) The Government will provide the Contractor local administrative guidelines on a site‑by‑site basis as LAAS Ground Facilities (LGFs) are installed.


(b) Responsibilities of the Contractor
(1) While the Local Area Augmentation System is being maintained by the Contractor, all supplies, parts, tools, and test equipment required for maintenance of the system shall be provided by the Contractor.

(2) The Contractor shall assume strict liability for the implementation of any maintenance plan.

H.16
INCORPORATION OF SECTION K BY REFERENCE

All representations, certifications, and other written statements made by the Contractor in response to Section K of the SIR incident to award of this contract or modification of this contract are hereby incorporated by reference into this contract with the same force and effect as if they were given in full text herein.

H.17
RECOUPMENT OF DEVELOPMENT COSTS


(a)  As may be determined by the Contracting Officer to be fair, reasonable and equitable, the Contractor shall pay to the Government up to  three (3) percent (%) of sums hereafter received by or credited to the Contractor  on sales or leases (exclusive of sales or leases to the U.S. Government, either directly or indirectly through Government prime Contractor) of any product which is substantially the same in design as, or which is directly derived from, that was developed by the Contractor in the performance of  this Contract.


(b)  In selling or leasing the product identified in paragraph (a) above to the Government, either directly or indirectly through Government prime Contractors or subcontractors, the Contractor shall notify the purchaser or lessee in writing that the product was developed under a Department of Transportation contract containing a Recoupment of Development Costs clause and that the purchase or lease price of such product is less than the price of such product when sold or leased to other than the Government by an amount no less than the Government's share under the Recoupment of Development Costs clause.  The Contractor shall send a copy of each such notice to the Contracting Officer.  In the event the product is sold or leased to the Government, the amount by which the sale or lease price was reduced by virtue of this clause shall be credited to the amount recoverable under this clause.


(c)  As may be determined by the Contracting Officer to be fair, reasonable and equitable, the Contractor shall also pay to the Government up to three (3) percent (%) all sums hereafter received by, or credited to, the Contractor as payments under technical agreements permitting others (1) to sell, lease, or manufacture the product identified in paragraph (a) above, and (2) to use any process which is substantially the same as, or which is directly derived from, that was developed by the Contractor or any of its subcontractors in the performance of this contract.


(d)  Recoupment by the Government under this clause shall be limited to amounts paid and credited to the Contractor under this contract for the development of the items covered hereunder.  Payments to the Government under this clause shall not be so high as to destroy the Contractor's competitive position for the product involved, provided that the product is otherwise reasonably priced and efficiently and economically produced.


(e)  The Contractor shall report to the Government all sales, leases, licensing agreements, royalties and receipts which might reasonably be considered to be subject to this clause; and the Contractor shall promptly render accurate, certified accounts thereon to the Government quarterly starting at contract award.  The first report is due to the Government at the ending of the first FY quarter after Contract award.

H.18
MODIFIED COST/SCHEDULE PERFORMANCE REPORT

Apply to Phase I only

     (a)  The Contractor shall use management procedures in the performance of this contract that provide for:  
            (1)  Planning and control of costs; 
            (2)  Measurement of performance (value for completed tasks); and 
            (3)  Generation of timely and reliable information for the Modified Contract Status and Schedule Report (M/CSSR).

 
     (b)  As a minimum, these procedures must provide for: 
            (1)  Establishing the time-phase budgeted cost of work scheduled (including work authorization, budgeting, and scheduling), the budgeted cost for work performed, the actual cost of work performed, the budget at completion, the estimate at completion, including major subcontractor performance measurement and reporting; 
            (2)  Applying all direct and indirect costs and provisions for use and control of management reserve and undistributed budget; 
            (3)  Incorporating changes to the contract budget base for both Government directed changes and internal replanning; 
            (4)  Establishing constraints to preclude subjective adjustment of data to ensure performance measurement remains realistic. The total allocated budget may not exceed the contract budget base. For cost-reimbursement contracts, the contract budget base shall exclude changes for cost growth increases, other than for authorized changes to the contract scope; 
            (5)  Establishing the capability to accurately identify and explain significant cost and schedule variances, both on a cumulative basis and a projected-at-completion basis. 

(6) Map the Contract Status and Schedule Report (CSSR) with the Master Integrated Program Schedule (MIPS) and address high and moderate risk areas; describe the plan of action.

     (c)  The Contractor may use a cost/schedule control system that has been recognized by the cognizant Administrative Contracting Officer (ACO) as: 
            (1)  Complying with the earned value management system criteria provided in FAA AMS 1.13.1, Earned Value Management, or DoD 5000.2-R, Mandatory Procedures for Major Defense Acquisition Programs and Major Automated Information Systems Acquisition Programs; or 
            (2)  Conforming with the full intentions of the guidelines presented in ANSI/EIA Standard 748, Industry Guidelines for Earned Value Management Systems. 


     (d)  The Government will not require integrated baseline reviews unless the contractor lacks an approved estimating system,  cost accounting system, purchasing system and/or  is otherwise noncompliant with DCAA audit findings during the past 12 to 18 months from the date of contract award or anytime thereafter through contract completion.


     (e)  The Contractor shall provide access to all pertinent records, company procedures, and data requested by the ACO, or authorized representative, to: 
           (1)  Show proper implementation of the procedures generating the cost and schedule information being used to satisfy the M/CSSR contractual data requirements to the Government; and 
           (2)  Ensure continuing application of the accepted company procedures in satisfying the M/CSSR data item. 


     (f)  The Contractor shall submit any substantive changes to the procedures and their impact to the FAA Contracting Officer for review. 


     (g)  The Contractor shall require a subcontractor to furnish M/CSSR in each case where the subcontract is other than firm-fixed-price, time-and-materials, or labor-hour; is more than 12 months in duration; and has critical or significant tasks related to the prime contract. Critical or significant tasks shall be defined by mutual agreement between the Government and Contractor. Each subcontractor's reported cost and schedule information shall be incorporated into the Contractor's M/CSSR.

H.19
COMMERCIAL EQUIPMENT WARRANTY

The Contractor shall provide its best commercial warranty for equipment furnished for the LAAS.  This warranty will include any warranties granted to the Contractor by its subcontractors or vendors provided that the Contractor shall remain principally liable to the Government to satisfy all warranties granted.  If a vendor or subcontractor offers the Contractor a warranty broader in scope of protection or greater in duration for any part and/or subscription, the Contractor shall secure that broader warranty on behalf of the Government. 
H.20
OPTIONS

The Government may at any time before the dates set forth in Section B exercise any or all options by giving written notice to the Contractor.  The Contractor shall update all documentation and modify other support (e.g., training and maintenance) to reflect the most current set configuration of the LAAS when any options are exercised.

H.21
LICENSES AND PERMITS


(a)  Offerors shall, without additional expense to the government, be responsible for obtaining any necessary licenses and permits (including security clearances) prior to award of a contract and for complying with all laws, ordinances, statutes and regulations in connection with the furnishing of work under the Contract.

This provision does not apply to costs incurred after contract award, which are otherwise allowable and allocable in accordance with the Contractor’s CAS Disclosure Statement.

(c)
If commercial items are offered through licenses, in addition to and not in limitation thereof, data rights otherwise defined in this section H and Section I, the licenses must contain technical data in a format that can be used by the program that is sufficient for thorough evaluation and that is traditionally required (through standard commercial maintenance) to operate and maintain the system. Vendors must be able to support older releases of the product though the life of the system as well as provide upgrades to the government.

H.22
COMMERCIAL AND NON-DEVELOPMENTAL ITEMS

The Contractor shall employ to the maximum, Non-developmental Item  (NDI) hardware, commercial off the shelf software and equipment/part, to accomplish the required LAAS unit (For a definition of NDI, see FAA-G-2100F paragraph 3.1.1.6, dated 11/93).  The NDI shall contain the latest (most recent) and efficient applied technologies in the aerospace and computer product markets.  In all cases, the Contractor retains 

responsibility for within-scope performance of all hardware acquired and shall inform the COTR and the Contracting Officer within five (5) days of any changes.

Any commercial item to be provided under this contract shall conform to drawings, specifications, standards, and quality assurance requirements under this contract and be the same product offered for sale in the commercial market, and be available in multiple, identical copies to be used without modification of its internal components. The government reserves the right to require proof (and can require trade studies) of such conformance prior to approval and, thereafter, as may be necessary to ensure compliance with the provisions of the LAAS contract. Use of a commercial item must ensure that an established end product is routinely supported by spare and repair parts and ensure serviceability, reliability, and quality of materials required under this contract. Demonstrated reliability (developed products, product improvements, established quality control procedures, broad-based parts availability) is required to assure compliance with government safety and environmental requirements. Any modified commercial item is required to minimize design and engineering risk. 

A Commercial item is defined as:

any item, other than real property, that is of a type customarily used by the general public or by non-governmental entities for purposes other than governmental purposes, and -

    (i) Has been sold, leased, or licensed in the general marketplace; or

    (ii) Has been offered for sale, lease, or license to the general public and not produced only for specific government program needs;

Any item that evolved from an item described in paragraph (1) of this definition through advances in technology or performance and that is not yet available in the commercial marketplace, but will be available in the commercial marketplace in time to satisfy the delivery requirements under a government request for proposals;

Any item that would satisfy a criterion expressed in paragraphs (1) or (2) of this definition, but for: 

    (i) Modifications of a type customarily available in the commercial marketplace; or

    (ii) If approved in advance by the government, minor modifications of a type not customarily available in the commercial marketplace can be made to meet federal government requirements. Minor modifications means modifications that do not significantly alter the nongovernmental function or essential physical characteristics of an item or component, or change the purpose of a process. Factors to be considered in determining whether a modification is minor include the value and size of the

modification and the comparative value and size of the final product and whether or not it will result in configuration baseline changes. Dollar values and percentages may be used as guideposts, but are not conclusive evidence that a modification is minor;

    (4) Any combination of items meeting the requirements of paragraphs (1), (2), (3), or (5) of this definition that are of a type customarily combined and sold in combination to the general public;

    (5) Installation services, maintenance services, repair services, training services, and other services if:

    (i) Such services are procured for support of an item referred to in paragraph (1), (2), (3), or (4) of this definition, regardless of whether such services are provided by the same source or at the same time as the item; and

    (ii) The source of such services provides similar services contemporaneously to the general public under terms and conditions similar to those offered to the federal government;

    (6) Services of a type offered and sold competitively in substantial quantities in the commercial marketplace based on established catalog or market prices for specific tasks performed under standard commercial terms and conditions. This does not include services that are sold based on hourly rates

without an established catalog or market price for a specific service performed.

For purposes of these services --

    (i) Catalog price means a price included in a catalog, price list, schedule, or other form that is regularly maintained by the manufacturer or vendor, is either published or otherwise available for inspection by customers, and states prices at which sales are currently, or were last, made to a significant number 

of buyers constituting the general public; and

    (ii) Market prices means current prices that are established in the course of ordinary trade between buyers and sellers free to bargain and that can be substantiated through competition or from sources independent of the offerors.

    (7) Any item, combination of items, or service referred to in paragraphs (1) through (6) of this definition, notwithstanding the fact that the item, combination of items, or service is transferred between or among separate divisions, subsidiaries, or affiliates of a contractor; or

    (8) A non-developmental item (NDI), if the procuring agency determines the item was developed exclusively at private expense and sold in substantial quantities, on a competitive basis, to multiple State and local governments.

H.23
DATA RIGHTS 

The Contractor shall be responsible for providing all deliverable executable (loadable) software, object code, and associated documentation in accordance with data rights clauses specified in this contract.  If the FAA determines that the objectives of RTCA/DO-178B assigned to the particular COTS/NDS item(s) do require access to the source and software documentation, the Contractor shall acquire data rights for the Government sufficient to allow the following Government activities:

(a) Access to Source Lines of Code for RTCA/DO-178B verification activities, the Government must verify that all COTS/NDS software complies with the objectives of RTCA/DO-178B for the software safety level (A, B, C, D, E) assigned to the COTS/NDS item.  Government employees and designated Government Contractors shall be provided access to the software to ensure RTCA/DO-178B verification activities for each COTS/NDS product have been accomplished.  Government employees and designated Government Contractors shall be provided access to the source code and other software development artifacts to verify the methods and procedures used are correct and the results meet the objectives required.  This may be conducted at the vendor’s facility if necessary to protect trade secrets.  The vendor will be required to maintain the test cases, test procedures, test results, test environment, and source code on site for Government review.  The Contractor shall submit to the Government the review forms for all RTCA/DO-178B verification activities.

(b) Perform technical assistance activities in accordance with 49 U.S.C. 40113 in which the United States is a party, including cooperative agreements with multinational defense organizations, or sales or transfers by the United States government to foreign governments or international organizations. 

(c) The Government reserves whatever rights are needed to realize the full potential of the LAAS Ground Facility System specification, including operational functions, system support functions, and all parts and subparts to support Government, and Contractor competitively procured third-party maintenance of the systems.  In furtherance of this purpose, the parties shall negotiate or will have negotiated separate license agreements exclusively delineating the rights of the Government for the software identified in those licenses.

(d) The Government requires whatever rights are needed for Government purposes and use unlimited access to source code and other software documentation should the government elect to provide maintenance for the LAAS Ground Facility Systems through a third party contractor no related to the parties described in paragraph (c).  The prime contractor and its second and/or third party contractors who have negotiated separate licenses agreements as described in paragraph (c) shall further agree in the license agreement(s) to this provision.
H.24
MAINTENANCE OF LAAS

During the maintenance of the LAAS GF by the Contractor, all supplies, parts, tools and test equipment required for maintenance of the systems, shall be maintained and be the property of the Contractor.  The maintenance price shall include the cost of labor, parts, preventive maintenance, and transportation.  Should equipment sent to a facility require repair or maintenance, the Contractor shall be responsible for the equipment from the time that it leaves a government facility until it is reinstalled at the Government facility in proper working condition.  Only new parts of equal quality shall be used for repair of malfunctioned components.  Maintenance prices may include the cost of toll  charges for the use of telephones in the repair of malfunctioned components.

The Contractor shall assume the responsibility for the implementation of the maintenance plan at any site, including participation of Government personnel under the technical direction of the Contractor,other than willful conduct of a Government employee.  
H.25
RIGHTS IN DATA--GENERAL 

Definitions.

(1) "Computer software," as used in this clause, means computer programs, computer data bases, and documentation thereof.

(2) "Data," as used in this clause, means recorded information, regardless of form or the media on which it may be recorded. The term includes technical data and computer software. The term does not include information incidental to contract administration, such as financial, administrative, cost or pricing, or management information.

(3) "Form, fit, and function data," as used in this clause, means data relating to items, components, or processes that are sufficient to enable physical and functional interchangeability, as well as data identifying source, size, configuration, mating, and attachment characteristics, functional characteristics, and performance requirements; except that for computer software it means data identifying source, functional characteristics, and performance requirements but specifically excludes the source code, algorithm, process, formulae, and flow charts of the software.

(4) "Limited rights," as used in this clause, means the rights of the Government in limited rights data as set forth in the Limited Rights Notice of subparagraph (g)(2) if included in this clause. 

(5) "Limited rights data," as used in this clause, means data (other than computer software) that embody trade secrets or are commercial or financial and confidential or privileged, to the extent that such data pertain to items, components, or processes developed at private expense, including minor modifications thereof.

(6) "Restricted computer software," as used in this clause, means computer software developed at private expense and that is a trade secret; is commercial or financial and is confidential or privileged; or is published copyrighted computer software; including minor modifications of such computer software. 

(7) "Restricted rights," as used in this clause, means the rights of the Government in restricted computer software, as set forth in a Restricted Rights Notice of subparagraph (g)(3) if included in this clause, or as otherwise may be provided in a collateral agreement incorporated in and made part of this contract, including minor modifications of such computer software.

(8) "Technical data," as used in this clause, means data (other than computer software) which are of a scientific or technical nature.

(9) "Unlimited rights," as used in this clause, means the right of the Government to use, disclose, reproduce, prepare derivative works, distribute copies to the public, and perform publicly and display publicly, in any manner and for any purpose, and to have or permit others to do so. 

(b) Allocations of rights. 

(1) Except as provided in paragraph (c) of this clause regarding copyright, the Government shall have unlimited rights in-

(i) Data first produced in the performance of this contract; 

(ii) Form, fit, and function data delivered under this contract;

(iii) Data delivered under this contract (except for restricted computer software) that constitute manuals or instructional and training material for installation, operation, or routine maintenance and repair of items, components, or processes delivered or furnished for use under this contract; and 

(iv) All other data delivered under this contract unless provided otherwise for limited rights data or restricted computer software in accordance with paragraph (g) of this clause. 

(2) The Contractor shall have the right to--

(i) Use, release to others, reproduce, distribute, or publish any data first produced or specifically used by the Contractor in the performance of this contract, unless otherwise provided otherwise in this contract;

(ii) Protect from unauthorized disclosure and use those data which are limited rights data or restricted computer software to the extent provided in paragraph (g) of this clause;

(iii) Substantiate use of, add or correct limited rights, restricted rights, or copyright notices and to take other appropriate action, in accordance with paragraphs (e) and (f) of this clause; and

(iv) Establish claim to copyright subsisting in data first produced in the performance of this contract to the extent provided in subparagraph (c)(1) of this clause.

(c) Copyright. 

(1) For all data first produced in the performance of this contract, the Contractor may not establish, without prior, written and express approval of the Contracting Officer, claim to copyright subsisting in scientific and technical articles based on or containing data first produced in the performance of this contract and published in academic, technical or professional journals, symposia proceedings or similar works. When claim to copyright is made, the Contractor shall affix the applicable copyright notices of 17 U.S.C. 401 or 402 and acknowledgment of Government sponsorship (including contract number) to the data when such data are delivered to the Government, as well as when the data are published or deposited for registration as a published work in the U.S. Copyright Office. For data other than computer software the Contractor grants to the Government, and others acting on its behalf, a paid-up, nonexclusive, irrevocable worldwide license in such copyrighted data to reproduce, prepare derivative works, distribute copies to the public, and perform publicly and display publicly, by or on behalf of the Government. For computer software, the Contractor grants to the Government and others acting in its behalf, a paid-up nonexclusive, irrevocable worldwide license in such copyrighted computer software to reproduce, prepare derivative works, and perform publicly and display publicly by or on behalf of the Government. The right of the Government and others acting in its behalf, shall include the right to transfer copyrighted computer software to a foreign government and its contractors under bilateral agreements and annexes in order to provide technical assistance for aviation purposes in accordance with 49 U.S.C. 401 13.

 
(2) Data not first produced in the performance of this contract. The Contractor shall not, without prior written permission of the Contracting Officer, incorporate in data delivered under this contract any data not first produced in the performance of this contract and which contains the copyright notice of 17 U.S.C. 401 or 402, unless the Contractor identifies such data and grants to the Government, or acquires on its behalf, a license of the same scope as set forth in subparagraph (c)(1) of this clause; provided, however, that if such data are computer software the Government may acquire a copyright license as set forth in subparagraph (g)(3) of this clause if included in this contract or as otherwise may be provided in a collateral agreement incorporated in or made part of this contract.

(3) Removal of copyright notices. The Government agrees not to remove any copyright notices placed on data pursuant to this paragraph (c), and to include such notices on all reproductions of the data.

(d) Release, publication and use of data. 

(1) The Contractor shall have the right to use, release to others, reproduce, distribute, or publish any data first produced or specifically used by the Contractor in the performance of this contract, except to the extent such data may be subject to the Federal export control or national security laws or regulations, or unless otherwise provided in this paragraph of this clause or expressly set forth in this contract.

(2) The Contractor agrees that to the extent it receives or is given access to data necessary for the performance of this contract which contain restrictive markings, the Contractor shall treat the data in accordance with such markings unless otherwise specifically authorized in writing by the Contracting Officer.

(e) Unauthorized marking of data.

(1) Notwithstanding any other provisions of this contract concerning inspection or acceptance, if any data delivered under this contract are marked with the notices specified in subparagraph (g)(2) or (g)(3) of this clause and use of such is not authorized by this clause, or if such data bears any other restrictive or limiting markings not authorized by this contract, the Contracting Officer may at any time either return the data to the Contractor, or cancel or ignore the markings. However, the following procedures shall apply prior to canceling or ignoring the markings.

(i) The Contracting Officer shall make written inquiry to the Contractor affording the Contractor 30 days from receipt of the inquiry to provide written justification to substantiate the propriety of the markings;

(ii) If the Contractor fails to respond or fails to provide written justification to substantiate the propriety of the markings within the 30-day period (or a longer time not exceeding 90 days approved in writing by the Contracting Officer for good cause shown), the Government shall have the right to cancel or ignore the markings at any time after said period and the data will no longer be made subject to any disclosure prohibitions.

(iii) If the Contractor provides written justification to substantiate the propriety of the markings within the period set in subdivision (e)(1)(i) of this clause, the Contracting Officer shall consider such written justification and determine whether or not the markings are to be canceled or ignored. If the Contracting Officer determines that the markings are authorized, the Contractor shall be so notified in writing. If the Contracting Officer determines, with concurrence of the head of the contracting activity, that the markings are not authorized, the Contracting Officer shall furnish the Contractor a written determination, which determination may become the final agency decision regarding the appropriateness of the markings unless the Contractor files suit in a court of competent jurisdiction within 90 days of receipt of the Contracting Officer's decision. The Government shall continue to abide by the markings under this subdivision (e)(1)(iii) until final resolution of the matter either by the Contracting Officer's determination becoming final (in which instance the Government may thereafter have the right to cancel or ignore the markings at any time and the data will no longer be made subject to any disclosure prohibitions), or by final disposition of the matter by court decision if suit is filed.

(2) The time limits in the procedures set forth in subparagraph (e)(1) of this clause may be modified in accordance with agency regulations implementing the Freedom of Information Act (5 U.S.C. 552) if necessary to respond to a request thereunder.

(3)Reserved.

(4) Except to the extent the Government's action occurs as the result of final disposition of the matter by a court of competent jurisdiction, the Contractor is not precluded by this paragraph (e) from filing a claim under the "Contract Disputes" clause of this contract, as applicable, that may arise as the result of the Government removing or ignoring authorized markings on data delivered under this contract.

(f) Omitted or incorrect markings.

(1) Data delivered to the Government without either the limited rights or restricted rights notice as authorized by paragraph (g) of this clause, or the copyright notice required by paragraph (c) of this clause, may be deemed to have been furnished with unlimited rights, and the Government assumes no liability for the disclosure, use, or reproduction of such data. However, to the extent the data has not been disclosed without restriction outside the Government, the Contractor may request, within 6 months (or a longer time approved by the Contracting Officer for good cause shown) after delivery of such data, permission to have notices placed on qualifying data at the Contractor's expense, and the Contracting Officer may agree to do so if the Contractor-

(i) Identifies the data to which the omitted notice is to be applied;

(ii) Demonstrates that the omission of the notice was inadvertent;

(iii) Establishes that the use of the proposed notice is authorized;

(iv) Acknowledges that the Government has no liability with respect to the disclosure, use, or reproduction of any such data made prior to the addition of the notice or resulting from the omission of the notice.

(2) The Contracting Officer may also (i) permit correction at the Contractor's expense of incorrect notices if the Contractor identifies the data on which correction of the notice is to be made, and demonstrates that the correct notice is authorized, or (ii) correct any incorrect notices.

(g) Protection of limited rights data and restricted computer software. (1) When data other than that listed in subdivisions (b)(1) (i), (ii), and (iii) of this clause are specified to be delivered under this contract and qualify as either limited rights data or restricted computer software, if the Contractor desires to continue protection of such data, the Contractor may withhold such data and not furnish them to the Government under this contract. As a condition to this withholding, the Contractor may identify the data being withheld and furnish form, fit, and function data in lieu thereof. Limited rights data that are formatted as a computer data base for delivery to the Government are to be treated as limited rights data and not restricted computer software.
(2) Reserved.
(3) Reserved

(h) Subcontracting. The Contractor has the responsibility to obtain from its subcontractors all data and rights therein necessary to fulfill the Contractor's obligations to the Government under this contract. If a subcontractor refuses to accept terms affording the Government such rights, the Contractor shall promptly bring such refusal to the attention of the Contracting Officer and not proceed with subcontract award without further authorization.

(i) Relationship to patents. Nothing contained in this clause shall imply a license to the Government under any patent or be construed as affecting the scope of any license or other right otherwise granted to the Government.


H.26
RIGHTS IN DATA--SPECIAL WORKS 

(a) Definitions.

(1) Data, as used in this clause, means recorded information regardless of form or the medium on which it may be recorded. The term includes technical data and computer software. The term does not include information incidental to contract administration, such as financial, administrative, cost or pricing or management information.

(2) Unlimited rights, as used in this clause, means the right of the Government to use, disclose, reproduce, prepare derivative works, distribute copies to the public, and perform publicly and display publicly, in any manner and for any purpose whatsoever, and to have or permit others to do so.

(b) Allocation of Rights. 

(1) The Government shall have--

(i) Unlimited rights in all data delivered under this contract, and in all data first produced in the performance of this contract, except as provided in paragraph (c) of this clause for copyright. 

(ii) The right to limit exercise of claim to copyright in data first produced in the performance of this contract, and to obtain assignment of copyright in such data, in accordance with subparagraph (c)(1) of this clause.

(iii) The right to limit the release and use of certain data in accordance with paragraph (d) of this clause. 

(2) The Contractor shall have, to the extent permission is granted in accordance with subparagraph (c)(1) of this clause, the right to establish claim to copyright subsisting in data first produced in the performance of this contract.

(c) Copyright. 

(1) Data first produced in the performance of this contract.

(i) The Contractor agrees not to assert, establish, or authorize others to assert or establish, any claim to copyright subsisting in any data first produced in the performance of this contract without prior written permission of the Contracting Officer. When claim to copyright is made, the Contractor may affix the appropriate copyright notice of 17 U.S.C. 401 or 402 and acknowledgment of Government sponsorship (including contract number) to such data when delivered to the Government, as well as when the data are published or deposited for registration as a published work in the U.S. Copyright Office. The Contractor grants to the Government, and others acting on its behalf, a paid-up nonexclusive, irrevocable, worldwide license for all such data to reproduce, prepare derivative works, distribute copies to the public (and including foreign Governments and their Contractors in accordance with 49 U.S.C. 401 13), and perform publicly and display publicly, by or on behalf of the Government.

(ii) If the Government desires to obtain copyright in data first produced in the performance of this contract and permission has not been granted as set forth in subdivision (c)(1)(i) of this clause, the Contracting Officer may direct the Contractor to establish, or authorize the establishment of, claim to copyright in such data and to assign, or obtain the assignment of, such copyright to the Government or its designated assignee.

(2) Data not first produced in the performance of this contract. The Contractor may not, without prior written permission of the Contracting Officer, incorporate in data delivered under this contract any data not first produced in the performance of this contract and which contain the copyright notice of 17 U.S.C. 401 or 402, unless the Contractor identifies such data and grants to the Government, or acquires on its behalf, a license of the same scope as set forth in subparagraph (c)(1) of this clause.

(d) Release and use restrictions. Except as otherwise specifically provided for in this contract, the Contractor may not use for purposes other than the performance of this contract, nor may the Contractor release, reproduce, distribute, or publish any data first produced in the performance of this contract, nor authorize others to do so, without written permission of the Contracting Officer.

(e) Indemnity. The Contractor may indemnify the Government and its officers, agents, and employees acting for the Government against any liability, including costs and expenses, incurred as the result of the violation of trade secrets, copyrights, or right of privacy or publicity, arising out of the creation, delivery, publication, or use of any data furnished under this contract; or any libelous or other unlawful matter contained in such data. The provisions of this paragraph do not apply unless the Government provides notice to the Contractor as soon as practicable of any claim or suit, affords the Contractor an opportunity under applicable laws, rules, or regulations to participate in the defense thereof, and obtains the Contractor's consent to the settlement of any suit or claim other than as required by final decree of a court of competent jurisdiction; nor do these provisions apply to material furnished to the Contractor by the Government and incorporated in data to which this clause applies.

H.27
EXPORT AND DISCLOSURE OF TECHNICAL DATA

It is the intent of the parties to protect transfer and disclosure of all technical data described by this clause.  It is agreed that transfer and disclosure to foreign nationals of this technical data could make a significant contribution to the military potential of any country and may prove detrimental to the security of the United States of America and air traffic safety.

The Contractor shall comply with the Arms Export Control Act, (AECA) 22 U.S.C.A. 2778, et. seq., the Export Administration Act (EAA), 50 U.S.C.A. 2401, et. seq. and the International Traffic in Arms Regulations (ITAR) 22 C.F.R. Chapter 1, Part 120, et. seq., and all other applicable statutes, regulations, and laws.  Further, the Contractor shall comply with all licensing requirements thereunder.

The Contractor shall certify quarterly to the Federal Aviation Administration’s Contracting Officer for LAAS that technical data, including derivative work and information, shall not be and has not been disclosed or transferred to persons who are not citizens or nationals of the United States of America without the prior written permission of the LAAS Contracting Officer, and that the Contractor is in compliance with all applicable statutes, regulations and laws.  The prohibitions under this clause shall be applicable to all subcontracts and consultant agreements.

For purposes of this Contract, in addition to, but not limited to, any data items covered in the above identified statutes, regulations and laws, the parties agree that the following described data items and information shall be specifically included as technical data subject to the prohibitions of this clause stated above.

H.28
PROTECTION OF SENSITIVE TECHNOLOGIES INFORMATION

All technical data provided to the Contractor by the Government shall be protected from public disclosure in accordance with the markings contained thereon.  Except as necessary for the performance of this contract, all other information relating to the items to be delivered or services to be performed under this contract may not be disclosed publicly by any means without prior written approval of the Contracting Officer.
H.29
CONTRACT  DATA  ITEM  AND  CONTRACT  DELIVERABLE ELECTRONIC FORMATS 

The contract shall provide Contract Data Items in Microsoft Word 2000 (or later with government approval or request), unless otherwise specified, so that no additional software shall be necessary to view or print the deliverable.  Any and all graphics figures, and tables shall be embedded in the document.

All electronic submission shall be placed on the dedicated machine located at the GPS TAC via the T1 line in the following guidelines:

CDRL’s: 

Each CDRL and CDRL resolution shall be placed in the “\incoming\CDRL\”current date”\”CDRL#” directory.  If the appropriate folder for the current date or CDRL# does not exist at the time of submission, the sender will create those folders.  

Each CDRL shall be submitted as one file, unless the file size or other conditions warrant establishing multiple files.  The exception must be concurred by the government. 

The table of contents shall be submitted in the main body of the CDRL.  

The naming convention of a CDRL shall contain CDRL’s number, the revision number if applicable, sequence number if applicable, file number if the CDRL is submitted in multiple files.  The following is an example of a CDRL naming convention:

PM08-001A-1:  PM08 is the number of the CDRL.  001 is the next sequence of PM08 if applicable.  A is the revision number if applicable, 1 is the file number if applicable.

PM08C-001A:  PM08 is the number of the CDRL.  C indicates that the file contains FAA comments on the CDRL. 001 is the sequence of the CDRL.  A is the Revision number. 

PM08R-001A:  PM08 is the number of the CDRL.  C indicates that the file contains Contractor resolutions to FAA comments. 001 is the sequence of the CDRL.  A is the Revision number.

Every CDRL shall have a unique document control number (DCN) embedded at the top right of every page.  The naming convention mentioned earlier shall be used as the DCN.

Every CDRL shall include a cover page.  The cover page shall contain the CDRL number, the sequence and revision numbers if applicable, the due date of the CDRL, and the contract number.  

The Contractor shall make every reasonable effort to ensure all CDRLs are transmitted virus free.

The contractor shall submit resolutions to FAA comments both separately and incorporated with the revised CDRL.  (Indicate resolution due date).

Contract Letters:

Each letter shall be placed in the “\incoming\Contract Letters\”current date”\”letter sequence number” directory.  If the appropriate folder for the current date or letter sequence number does not exist at the time of submission, the sender will create those folders.

Other Contractor Correspondences:

Contractor correspondences shall be placed in the “\incoming\Correspondence \”current date”\”sender chosen folder name” directory.

FAA Comments:

The government will place the comment “\outgoing\CDRL\”current date”\”CDRL#” directory.

H.30
CDRL SUBMISSIONS

Days listed in the CDRL are calendar days.  Regarding all CDRLs, if the delivery date falls on a Saturday or Holiday, which is on a day other than a Monday, the deliverable shall be received by the FAA on the preceding workday.  If the delivery date falls on a Sunday or a Monday holiday, the deliverable shall be received on the following workday.

The following Contract deliverables shall be submitted under a contract letter in lieu of a formal CDRL submission procedure:




Title of Contract Deliverable



Conference Agenda 




Conference Minutes 




Formal Test Notification 

H.31
ELECTRONIC DATA CAPABILITY

The government will provide a T1 data leased line between the contractor facility and GPS TAC and FAA building.  The government will also provide a video line to FAA ADTN200 to establish VTC between the Contractor site and GPS TAC.

The government provided T1 data leased line to the prime contractor’s main work site will:

Facilitate electronic submittal of CDRLs, Contract letters, and other required documents to be submitted in soft copies;

Enhance direct e-mail between the Government network;

Allowing the government personnel, located at the Contractor site, to access data located at GPS TAC and FAA building in Washington DC;

Facilitate direct access to the contractor provided Data Server;

Provide electronic copies of all Contractors correspondence to the FAA; All Contract letters from the contractor to the FAA and vice versa, shall be placed on the T1 line as they are generated.

The data connection will use windows TCP/IP networking services.  The government shall provide a Cisco router with router software and MCI CSU/DSU.  The contractor is responsible for finalizing the connectivity of the T1 line via the Cisco router at the contractor site.

With respect to facilitating electronic submittal of CDRLs, correspondence, contract letters, etc. – for security reasons, a dedicated machine (server) shall be located at the GPS TAC (Virginia).  The machine will use Microsoft 2000 operating system, or later, for facilitate transfer data between the Prime Contractor and GPS TAC.

With respect to facilitating the contractor provided Government network at the prime contractors main work site- the contractor shall network the government personnel personal computers located at the contractor site via a 10/100 switch architecture connected to the Cisco router allowing the Government personnel full access to their network via the dedicated T1 line.

With respect to facilitating direct access to the contractor provided Data Server- the contractor shall provide FTP services to allow file transfers from the Data Server to on-site contractor provided network for the government personnel located on Contractor site and to the GPS TAC and LAAS Program Office via the T1 data link.

Government will provide video equipment to the Contractor.   FAA personnel will initiate the Government sponsored Video Link.  The contractor shall provide internal wiring laid out from the initial drop closet to the conference rooms where the Video will be viewed.  The Contractor shall provide a POC to coordinate with the communication company to certify both Video equipment and Video site.  

With respect to enhancing direct e-Mail between the Government and the Contractor- the contractor may be required to provide an SMTP Gateway to interface, via the dedicated T1, with FAA mail SMTP Gateway located at the GPS TAC.

H.32     NOTICE OF DELAY

If the Contractor becomes unable to complete the contract work at the time(s) specified because of technical difficulties, notwithstanding the exercise of good faith and diligent efforts in the performance of the work called for hereunder, the Contractor shall give the Contracting Officer  written notice of the anticipated delay and the reasons therefore.  Such notice and reasons shall be delivered promptly after the condition creating the anticipated delay becomes known to the Contractor but in no event less than forty-five (45) days before the completion date specified in this contract, unless otherwise directed by the Contracting Officer.  When notice is so required, the Contracting Officer  may extend the time specified in the Contract schedule for such period as deemed advisable.

H.33
DEFINITION OF “DAYS”

All references in the Contract to “days” shall be interpreted as “calendar” days unless specifically identified otherwise.

H.34
RISK OF LOSS OR DAMAGE

The Government is relieved from all risks of loss or damage to leased equipment during period of transportation, installation, and during the entire time the equipment is in the possession of the Government, except when loss or damage is due to the fault or negligence of the Government.

In the event security or other regulations require the retention or destruction of Contractor-owned devices (for example, magnetic core, magnetic tape, etc.) the Government, at its option, shall pay to the Contractor all costs necessary to replace the storage device, restore it to good operating condition, or exercise the purchase option.

The Government is relieved from all risks of loss or damage to purchased equipment during periods of transportation and installation, and prior to completion of the Performance Period, except when loss or damage is due to the fault or negligence of the Government.

H.35
TITLE FOR LEASED ITEMS


Title to equipment, accessories, and devices leased under this contract shall remain with the Contractor.  All devices and accessories furnished by the Contractor, except those for which the Government paid the full acquisition cost, shall be returned to the Contractor.

H.36
ALTERATIONS AND ATTACHMENTS

This clause applies to items which are leased, owned by the Government and maintained by the Contractor, or covered by warranty under this contract.

The Government or its duly authorized agent(s) may make alterations or attachments, provided that a safety hazard is not thereby created.  The Contractor will be notified at least 30 days in advance of any such alterations or attachments.

Any reprogramming required to accommodate such alterations or attachments will be accomplished by the Contractor at Government expense.  The Contractor shall notify the Government of any such reprogramming, and proceed only with the written approval of the Contracting Officer.

Such alterations or attachments which are not the property of the Contractor shall be removed immediately after expiration or termination of the contract and the equipment shall be restored to the prior configuration by the Government or its duly authorized agent(s) at Government expense (excluding ordinary wear and tear).

If alterations or attachments made pursuant to this clause increase the cost of maintenance or warranty, the Contractor may request an equitable adjustment in accordance with paragraph (b) of the “Changes--Cost Reimbursement” clause.

H.37
MOST FAVORED CUSTOMER

The Contractor warrants that the prices and terms set forth in this contract are as low as those offered the Contractor’s most favored customers for like material and services under comparable conditions.

H.38
AVOIDANCE OF PERSONAL SERVICES

The Government shall not supervise Contractor employees.  The Contractor shall determine work schedules and work methodology for its employees.

H.39
RELEASE OF INFORMATION

The Contractor and subcontractors may NOT release to the public or other Government agencies any information developed under or pertaining to this contract or subcontracts without the approval of the Contracting Officer.  This information includes press releases, promotional literature, price lists, and deliverables (see DD Forms 1423).

H.40
TRAVEL & PER DIEM


(a) Actual Travel shall be reimbursed in accordance with the following FAA Cost Principles on travel:


(1) Costs for transportation, lodging, meals, and incidental expenses incurred by Contractor personnel on official company business are allowable subject to the limitations contained in this subsection.  Costs for transportation may be based on mileage rates, actual costs incurred, or on a combination thereof, provided the method used results in a reasonable charge.  Costs for lodging, meals, and incidental expenses may be based on per diem, actual expenses, or a combination thereof, provided the method used results in a reasonable charge.

(2) Except as provided in subparagraph (a)(3) of this subsection, costs incurred for lodging, meals, and incidental expenses (as defined in the regulations cited in (a)(2)(i) through (iii) of this subparagraph) are considered reasonable and allowable only to the extent that they do not exceed on a daily basis the maximum per diem rates in effect at the time of travel as set forth in the--

(i) Federal Travel Regulation, prescribed by the General Services Administration, for travel in the conterminous 48 United States, available on a subscription basis from the Superintendent of Documents, U.S.  Government Printing Office, Washington, DC 20402, Stock No.  022-001-81003-7;

(ii) Joint Travel Regulations, Volume 2, DoD Civilian Personnel, Appendix A, prescribed by the Department of Defense, for travel in Alaska, Hawaii, The Commonwealth of Puerto Rico, and territories and possessions of the United States, available on a subscription basis from the Superintendent of Documents, U.S.  Government Printing Office, Washington, DC 20402, Stock No.  908-010-00000-1; or

(iii) Standardized Regulations (Government Civilians, Foreign Areas), Section 925, 'Maximum Travel Per Diem Allowances for Foreign Areas,' prescribed by the Department of State, for travel in areas not covered in (a)(2)(i) and (ii) of this subparagraph, available on a subscription basis from the Superintendent of Documents, U.S.  Government Printing Office, Washington, DC 20402, Stock No.  744-008-00000-0.

(3) In special or unusual situations, actual costs in excess of the above-referenced maximum per diem rates are allowable provided that such amounts do not exceed the higher amounts authorized for Federal civilian employees as permitted in the regulations referenced in (a)(2)(i), (ii), or (iii) of this subsection.  For such higher amounts to be allowable, all of the following conditions must be met:

(i) One of the following conditions must exist:

             (A) Lodging  must be procured at a prearranged place (conference

 center) and the lodging costs absorb practically all, if not all, of the per diem allowance;

(B) The per diem at the travel destination is usually adequate but subsistence costs have escalated for special reasons;

(C) Affordable lodging accommodations are not available or cannot be obtained within a reasonable commuting distance and transportation costs to commute to and from the lodging consume most or all of the savings achieved from occupying less expensive lodging; or

(D) Special duties of the travel require unusually high expenses in the conduct of official business.

(ii) A written justification for use of the higher amounts must be approved by an officer of the Contractor's organization or designee to ensure that the authority is properly administered and controlled to prevent abuse.

(iii) If it becomes necessary to exercise the authority to use the higher actual expense method repetitively or on a continuing basis in a particular area, the Contractor shall obtain advance approval from the contracting officer.

(iv) Documentation to support actual costs incurred shall be in accordance with the Contractor's established practices, subject to (a)(7), and provided that a receipt is required for each expenditure in excess of $25.00.  The approved justification required by (a)(3)(ii) and, if applicable, (a)(3)(iii) of this subparagraph shall be retained.

(4) Subparagraphs (a)(2) and (a)(3) of this subsection do not incorporate the regulations cited in subdivisions (a)(2)(i), (ii), and (iii) of this subsection in their entirety.  Only the maximum per diem rates, the definitions of lodging, meals, and incidental expenses, and the regulatory coverage dealing with special or unusual situations are incorporated herein.

(5) An advance agreement with respect to compliance with subparagraphs (a)(2) and (a)(3) of this subsection may be useful and desirable.

(6) The maximum per diem rates referenced in subparagraph (a)(2) of this subsection generally would not constitute a reasonable daily charge--

(i) When no lodging costs are incurred; and/or

(ii) On partial travel days (e.g., day of departure and return).  

Appropriate downward adjustments from the maximum per diem rates would normally be required under these circumstances.  While these adjustments need not be calculated in accordance with the Federal Travel Regulation or Joint Travel Regulations, they must result in a reasonable charge.

(7) Costs shall be allowable only if the following information is documented:

(i) Time, date, and place of the expenses;

(ii) Purpose of trip; and

(iii) Name of person on trip and their title or relationship to the Contractor.

(b) Travel costs incurred in the normal course of overall administration of the business are allowable and are treated as indirect costs.

(c) Travel costs directly attributable to specific contract performance are allowable and may be charged to the contract.

(d) Airfare costs in excess of the lowest customary standard, coach, or equivalent airfare offered during normal business hours are unallowable except when such accommodations require circuitous routing, require travel during unreasonable hours, excessively prolong travel, result in increased cost that would offset transportation savings, are not reasonably adequate for the physical or medical needs of the traveler, or are not reasonably available to meet mission requirements.  However, in order for airfare costs in excess of the above standard airfare to be allowable, the applicable condition(s) set forth above must be documented and justified.

(e)
(1) 'Cost of travel by Contractor-owned, -leased, or -chartered aircraft,' as used in this paragraph, includes the cost of lease, charter, operation (including personnel), maintenance, depreciation, insurance, and other related costs.

(2) The costs of travel by Contractor-owned, -leased, or -chartered aircraft are limited to the standard airfare described in paragraph (d) of this subsection for the flight destination unless travel by such aircraft is specifically required by contract specification, term, or condition, or a higher amount is approved by the contracting officer.  A higher amount may be agreed to when one or more of the circumstances for justifying higher than standard airfare listed in paragraph (d) of this subsection are applicable, or when an advance agreement under  subparagraph (e)(3) of this subsection has been executed.  In all cases, travel by Contractor-owned, -leased, or -chartered aircraft must be fully documented and justified.  For each Contractor-owned, -leased, or -chartered aircraft used for any business purpose which is charged or allocated, directly or indirectly, to a Government contract, the Contractor must maintain and make available manifest/logs for all flights on such company aircraft.  As a minimum, the manifest/log will indicate--

(i) Date, time, and points of departure;

(ii) Destination, date, and time of arrival;

(iii) Name of each passenger and relationship to the Contractor;

(iv) Authorization for trip; and

(v) Purpose of trip.

(3) Where an advance agreement is proposed, consideration may be given to the following:

(i) Whether scheduled commercial airlines or other suitable, less costly, travel facilities are available at reasonable times, with reasonable frequency, and serve the required destinations conveniently.

(ii) Whether increased flexibility in scheduling results in time savings and more effective use of personnel that would outweigh additional travel costs.

(f) Costs of Contractor-owned or -leased automobiles, as used in this paragraph, include the costs of lease, operation (including personnel), maintenance, depreciation, insurance, etc.  These costs are allowable, if reasonable, to the extent that the automobiles are used for company business.  That portion of the cost of company-furnished automobiles that relates to personal use by employees (including transportation to and from work) is compensation for personal services and is unallowable.


(b) All travel, whether it is within the continental United States or outside the continental United States, shall be accomplished by commercial carrier, privately owned automobile or auto rental and the cost paid by the Contractor.  The Government will reimburse the Contractor in accordance with the General Services Administration's (GSA) "Federal Travel Regulations" for domestic transportation on the basis of actual cost if by commercial or Government carrier, and at the current rate per mile, plus road and bridge tolls, when travel is performed by private automobile.  Auto rental will be reimbursed at actual cost plus road and bridge tolls.  Notwithstanding the above, all subcontract travel will be reimbursed in accordance with paragraph (a) of this clause.


(c) The travel reimbursable herein includes only that travel (commercial carrier, or private automobile or auto rental) performed from the Contractor's plant to the site of work, between the sites of work, and from the site of work to the Contractor's plant.  Travel within a Government installation where Government transportation is available, and travel performed for personal convenience, including daily travel to and from work, will not be reimbursed.


(d) Per Diem:  The Contractor will be reimbursed for the expense of meals, lodging, transportation between places of lodging or business and places where meals are taken and any other miscellaneous travel and living expense incurred in the performance of this contract at the per diem rate as set forth in accordance with the GSA "Federal Travel Regulations."  Per Diem shall be payable only when the Contractor's employee is in an authorized travel status.  The per diem rate shall be established in accordance with the "Department of Transportation Travel Regulations" or a set rate agreed upon by the parties, however, such a set rate shall not exceed the maximum amount permitted by the GSA "Federal Travel Regulations."  Subcontractor per diem shall be reimbursed in accordance with paragraph (a).

  The FTR is available online at:

http://policyworks.gov/org/main/mt/homepage/mtt/FTR/FTRHP.shtml 

Contractor Use of Government Discount Rates: 

To the maximum extent practicable and consistent with travel requirements, the Contractor agrees to use the reduced air transportation rates and reduced hotel accommodation rates provided through available Government discount rates.  These discount rates are for bona fide employee travel that are otherwise reimbursable as a direct cost pursuant to the contract when use of such rates results in the lowest overall cost.

Upon receipt of a list of eligible Contractor employees, the CO shall provide the Contractor with an agency letter of identification for presentation to participating airlines and hotels.

The Federal Travel Directory, which GSA publishes monthly and is available online, identifies current contract airlines and hotels.  The symbol in the Federal Travel Directory for discount hotel rates is CRC.

H.41
PROTESTS - AS A CONDITION OF SUBMITTING AN OFFER OR RESPONSE TO THIS RFO (OR OTHER SOLICITATION, IF APPROPRIATE)

 The Offeror or potential Offeror agrees to be bound by the following provisions relating to protests:

A. The Acquisition Management System (AMS) establishes the policies, guiding principles, and internal procedures for the FAA's acquisition system. The Office of Dispute Resolution for Acquisition (ODRA) acts on behalf of the Administrator to manage the FAA Dispute Resolution Process and to recommend action to be the Administrator on matters concerning protests or contract disputes. Alternative Dispute Resolution (ADR) is the primary means of dispute resolution that would be employed by the FAA to resolve protests concerning Federal Aviation Administration Screening Information Requests (SIRs) or awards of contracts. Judicial review, where available, will be in accordance with 49 U.S.C. 46110 and shall apply only to final agency decisions. A protestor may seek review of a final FAA decision only after its administrative remedies have been exhausted.

B. Offerors initially should attempt to resolve any issues concerning potential protests with the Contracting Officer. The Contracting Officer should make reasonable efforts to answer questions promptly and completely, and, where possible, to resolve concerns or controversies. The protest time limitations, however, will not be extended by attempts to resolve a potential protest with the Contracting Officer.

C. The filing of a protest may be accomplished by mail, overnight delivery, hand delivery, or by facsimile. A  protest is considered to be filed on the date it is received by the FAA's ODRA. The ODRA's normal business hours are from 9:00 a.m. to 5:00 p.m. EST or EDT, whichever is in use. A protest received via mail, after the time period prescribed for filing, shall not be considered timely filed even though it may be postmarked within the time period prescribed.

D. Only an interested party may file a protest. An interested party is one whose direct economic interest has been or would be affected by the award or failure to award an FAA contract. Proposed subcontractors are not "interested parties".

E. The following matters may not be protested: FAA purchases from or through, state, local, and tribal governments and public authorities; FAA purchases from or through other federal agencies; grants; cooperative agreements; and other transactions which do not fall into the category of procurement contracts subject to the AMS.

F. A written protest must be filed with the ODRA within the times set forth below, or the protest shall be dismissed as untimely. The time limits are calculated in business days, which exclude weekends and Federal holidays. In computing time, the day of the event beginning a period of time shall not be included. If the last day of a period falls on a weekend or a Federal holiday, the first business day following the weekend or holiday shall be considered the last day of the period.
Protest based upon alleged improprieties in a solicitation or a SIR that are apparent prior to bid opening or the time set for receipt of initial proposals shall be filed prior to bid opening or the time set for the receipt of initial proposals.

In procurements where proposals are requested, alleged improprieties that do not exist in the initial solicitation, but which are subsequently incorporated into the solicitation, must protested not later than the closing time for receipt of proposals following the incorporation.

For protest other than those related to alleged solicitation improprieties, the protest must be filed on the later of the following two dates: Not later than seven (7) business days after the date the protester knew or should have known of the grounds for the protest or if the protester has requested a debriefing from the FAA Product Team, not later than five (5) business days after the date on which the Product Team holds that debriefing.

G. The Product Team refers to the FAA organization(s) responsible for the procurement activity, without regard to funding source, and includes the Contracting Officer (CO) and assigned FAA legal counsel, when the FAA organization(s) represent(s) the FAA as a party to a protest or contract. The Contracting Officer is responsible for all Product Team communications with and submissions to the ODRA, the Neutral or Special Master or through an assigned FAA attorney.


H. On the same day and time that the protest is filed with the ODRA, the protester shall serve a copy of protest on the Contracting Officer and any other official designated in the SIR for receipt of protest by means reasonably calculated to be received by the Contracting Officer on the same day as it is to be received by the ODRA. The protest shall include a signed statement from the protester, certifying to the ODRA the manner of service, date, and time when a copy of the protest was served on the Contracting Officer and other designated official(s).


I. A protest shall be in writing, and set forth the following information:

The protester's name, address, telephone number, and facsimile (FAX) number;

The name, address, telephone number, and FAX number of a person designated by the protester (Protester Designee), and who shall be duly authorized to represent the protester, to be the point of contact;

The SIR number or, if available, the contract number and the name of the Contracting Officer;

The basis for the protester's status as an interested party;

The facts supporting the timeliness of the protest;

Whether the protester requests a protective order, the material to be protected, and attach a redacted copy of that material;

A detailed statement of both the legal and factual grounds of the protest, and attach one (1) copy of each relevant document;

The remedy or remedies sought by the protester;

The signature of the protester designee, or another person duly authorized to represent the protester;

 If the protester wishes to request a suspension or delay of the procurement, in whole or in part, and believes there are compelling reasons that, if known to the FAA, would cause the FAA to suspend or delay the procurement because of the protested action, the protester shall:

Set forth each such compelling reason, supply all facts supporting the protester's position, identify each person with knowledge of the facts supporting each compelling reason, and identify all documents that support each compelling reason.

Clearly identify any adverse consequences to the protester, the FAA, or any interested party, should the FAA not suspend or delay the procurement.

J. Upon receipt of the protest, the Contracting Officer shall inform the ODRA of the names, addresses, and telephone and facsimile numbers of the awardee and/or other interested parties, if known, and shall, in such notice, designate a person as the point of contact for the ODRA by facsimile. The CO shall also notify the awardee and/or interested parties in writing of the existence of the protest the same day as the CO provides the foregoing information to the ODRA. The ODRA, the Neutral or Special Master shall have discretion to designate the parties who shall participate in the protest as interveners. [For awarded contracts, only the awardee may participate as an intervener.] 

K. Within five (5) business days of the filing of a protest, or as soon thereafter as practicable, the ODRA

shall convene a status conference to review procedures; identify and develop issues related to summary dismissal and suspension recommendations; arrange for early evaluation of the protest by a Third Party Neutral (hereinafter called the "Neutral"), based upon the agreement or request of any party or parties seeking such evaluation; handle issues related to protected information and the issuance of any protective order (as described in paragraph U), and for any other reason deemed necessary by the ODRA. The status conference shall also establish a schedule for the filing of the Product Team Response and further submissions. 

L. On the fifth business day following the status conference or as otherwise extended by ODRA, the Product Team and protester will file with the ODRA a written ADR agreement if they have decided to pursue ADR proceedings in lieu of adjudication in order to resolve the protest; or file a joint or separate written explanation why ADR proceedings will not be used and a Default Adjudicative Process (as described in this clause and specifically in paragraph H__.3) will be needed. If ADR is pursued with a Neutral, the parties shall, by agreement, pay equally for the services of the Neutral and administrative expenses of the ADR process, unless otherwise agreed in writing. Agreement of any intervener(s) to the use of ADR or the resolution of a dispute through ADR shall not be required.

M. If the parties elect to utilize ADR proceedings to resolve the protest, they may select a Neutral to serve as a facilitator, mediator, arbitrator, to resolve the protest and to conduct the ADR, or the parties may submit a joint list of potential candidates to the ODRA . The ODRA Director shall designate the Neutral as designated by the Parties or select the Neutral from the list submitted by the Parties. However, if the parties cannot agree to a Neutral and do not submit a list of potential Neutrals by the date the ADR agreement is filed with the ODRA, the ODRA will select a Neutral or a DRO as described under the Default Adjudication process (described in this clause and particularly in paragraph H__.3) to resolve the protest. Multiple protests concerning the same SIR, solicitation, or contract award may be consolidated at the discretion of the ODRA, and assigned to the single Neutral or Special Master (See paragraph R) for adjudication. The offerors and the FAA Product Team specifically agree that the Neutral must be a licensed attorney, with extensive adjudicative experience in government contracts matters, to act as a finder of fact, and to make findings and recommendations based upon applicable law and AMS policy.  The offerors and the Program Office specifically agree that the Neutral must be impartial and cannot be an employee or a contractor (except for Compensation as a Neutral or Special Master) of the FAA, the Department of Transportation (DOT) or an Offeror or any of its subcontractors and, otherwise, cannot have any personal conflict of interest regarding the procurement or the parties involved. However, a personal conflict of interest that is insignificant can be specifically waived by written agreement of the parties. 

N. If the parties cannot agree to use Alternative Dispute Resolution (ADR) techniques to resolve the protest, they will use a Default Adjudication Process with a Special Master acting as an adjudicator. However, the Parties may agree to use Informal ADR techniques simultaneously with ongoing adjudication. The offerors and the FAA Program Office specifically agree that selection of a Special Master shall follow the same procedures and the same criteria as selection of the Neutral as stated in paragraph L of this clause. 

O.  Should the Product Team and/or protester indicate at the status conference that ADR proceedings will not be used, then within ten (10) business days following the status conference (or as otherwise extended), the Product Team will file with the ODRA a Product Team Response to the protest (as described in paragraph T). The ODRA, Neutral or Special Master may extend the schedule for filing of the Product Team Response to accommodate the requirements of a particular protest. Upon submission of the Product Team Response, the protest will proceed under a Default Adjudicative Process. 

P. Should the parties pursue ADR proceedings and fail to achieve a complete resolution of the protest via ADR, the ODRA, upon notification of that fact by any of the parties or the Neutral, shall either (a) designate the acting Neutral as the Special Master for purposes of adjudication, (b) select a Special Master chosen by the parties or (c) select the Special Master from a joint list developed by the parties. If no special Master is agreed upon by the parties or a list is not provided to the ODRA within five (5) days of notifying the ODRA that ADR proceedings have not achieved a complete resolution of the protest, the ODRA will assign a DRO or Special Master to resolve the protest. The Special Master shall convene a status conference, wherein he/she shall establish a schedule for the filing of the Product Team Response and further submissions. Upon submission of the Product Team Response, the protest will then proceed under a Default Adjudicative Process. 

Q. At any time during the protest, any party may request, by motion to the ODRA, the Neutral or the Special Master that --

The protest, or any count or portion of a protest, be dismissed for lack of jurisdiction, if the protester fails to establish that the protest is timely, or that the protester has no standing to pursue the protest;

The protest, or any count or portion of a protest, be dismissed, if frivolous or without basis in fact or law, or for failure to state a claim upon which relief may be granted;

A summary decision be issued with respect to the protest, or any count or portion of a protest, if the undisputed material facts demonstrate a rational basis for the Product Team action or inaction in question, and there are no other material facts in dispute that would overcome a finding of such a rational basis; or the undisputed material facts demonstrate that no rational basis exists for the Product Team action or inaction, and there are no material facts in dispute that would overcome a finding of the lack of such a rational basis.

In connection with any request for dismissal or summary decision, the ODRA, Neutral or Special Master shall consider any material facts in dispute, in a light most favorable to the party against whom the request is made.

R. Either upon motion by a party, the recommendation of a Neutral or Special Master, or on its own initiative, the ODRA may, at any time, exercise its discretion to:

Recommend to the Administrator dismissal or the issuance of a summary decision with respect to the entire protest;

Dismiss the entire protest or issue a summary decision with respect to the entire protest, if delegated that authority by the Administrator; or

Dismiss or issue a summary decision with respect to any count or portion of a protest.

S. A dismissal or summary decision regarding the entire protest by either the Administrator, or the ODRA by delegation, shall be construed as a final agency order. A dismissal or summary decision that does not resolve all counts or portions of a protest shall not constitute a final agency order, unless and until such dismissal or decision is incorporated or otherwise adopted in a decision by the Administrator (or the ODRA by delegation) regarding the entire protest. Prior to recommending or entering either a dismissal or a summary decision, either in whole or in part, the ODRA shall afford all parties against whom the dismissal or summary decision is to be entered the opportunity to respond to the proposed dismissal or summary decision.

T. The Product Team Response shall consist of a written chronological statement of pertinent facts, and a written presentation of applicable legal or other defenses. The Product Team Response shall cite to and be accompanied by all relevant documents, which shall be chronologically indexed and tabbed. A copy of the response shall be furnished to the protester and any intervener(s) on the same date it is filed with the ODRA, if practicable, but in any event no later than one (1) business day after the date if it is filed with the ODRA. The Product Team shall indicate the method of service used.

U. The ODRA, Neutral or Special Master may issue protective orders addressing the treatment of protected information, either at the request of a party or upon its own initiative. Such information may include proprietary, confidential, or source-selection-sensitive material, or other information the release of which could result in a competitive advantage to one or more firms. The terms of the protective order may be altered to suit particular circumstances, by negotiation of the parties, subject to the approval of the ODRA, Neutral or Special Master. After a protective order has been issued, counsel or consultants retained by counsel appearing on behalf of a party may apply for access to the material under the order by submitting an application to the ODRA, Neutral or Special Master with copies furnished simultaneously to all parties. The application shall establish that the applicant is not involved in competitive decision making for any firm that could gain a competitive advantage from access to the protected information and that the applicant will diligently protect any protected information received from inadvertent disclosure. Objections to an applicant's admission shall be raised within two (2) days of the application, although the Neutral or Special Master may consider objections rose after that time for good cause. Any violation of the terms of a protective order may result in the imposition of sanctions or the taking of the actions as the Neutral or Special Master shall recommend to the ODRA.

V. Opposing parties in a protest or contract dispute may, either voluntarily or to the extent directed by the facilitator, mediator, or Special Master, obtain testimony from, or documents and information held by, other parties or non-parties.

W.  The ODRA, Neutral or a Special Master may recommend remedies for a successful protest that are consistent with applicable law and AMS policy. Such recommended remedies may include, but are not limited to one or more, or a combination of, the following actions: amend the SIR or issue a new SIR; refrain from exercising options under the contract; recompete; terminate an existing contract for the FAA's convenience; direct an award to the protester; award bid and proposal costs; or any combination of the above remedies, or any other action consistent with the AMS that is appropriate under the circumstances. In determining the appropriate recommendation, the ODRA, Neutral or Special Master should consider the circumstances surrounding the procurement or proposed procurement including, but not limited to: the nature of the procurement deficiency; the degree of prejudice to other parties or to the integrity of the acquisition system; the good faith of the parties; the extent of performance completed; the cost of any proposed remedy to the FAA; the urgency of the procurement; and the impact of the recommendation on the FAA.

H.42
CONTRACT DISPUTES 

A. A Contract Dispute, as used in this clause, means a written request to the ODRA seeking resolution, under an existing FAA contract, subject to the AMS, of a claim for the payment of money in a sum certain, the adjustment or interpretation of contract terms, or where it finds that the facts were inherently unknowable. for other relief arising under, relating to or involving an alleged breach of that contract. A contract dispute does not require, as a prerequisite, the issuance of a Contracting Officer final decision. 

B. Accrual of a contract claim means that all events relating to a claim have occurred which fix liability of either the government or the contractor and permit assertion of the claim, regardless of when the claimant actually discovered those events. For liability to be fixed, some injury must have occurred. Monetary damages need not have been incurred, but if the claim is for money, such damages must be capable of reasonable estimation. The accrual of a claim or the running of the limitations period may be tolled on such equitable grounds as where the ODRA determines that there has been active concealment or fraud where it finds that the facts were inherently unknowable.

C. A contract dispute against the FAA shall be filed with the ODRA within two (2) years of the accrual of the claim involved. A contract dispute by the FAA against a contractor (excluding contract disputes alleging warranty issues, fraud or latent defects) likewise shall be filed within two (2) years after the accrual of the claim. If time limitations in the contract for filing of contract disputes with ODRA differ from the two (2) year period, the limitation periods in the contract shall control over the limitation period of this paragraph. In no event will either party be permitted to file a contract dispute seeking an equitable adjustment or other damages after the contractor has accepted final contract payment, with the exception of FAA claims related to warranty issues, gross mistakes amounting to fraud or latent defects. FAA claims against the contractor based on warranty issues must be filed within the time specified under applicable contract warranty provisions. Any FAA claims against the contractor based on gross mistakes amounting to fraud or latent defects shall be filed with the ODRA within two (2) years of the date on which the FAA knew or should have known of the presence of the fraud or latent defect.

D. A contract dispute shall be in writing and shall contain the following:

The contractor's name, address, telephone and fax numbers and the name, address, telephone and fax numbers of the contractor's legal representative(s) (if any) for the contract dispute;

The contract number and the name of the Contracting Officer;

A detailed chronological statement of the facts and of the legal grounds for the contractor's positions regarding each element or count of the contract dispute (i.e., broken down by individual claim item), citing to relevant contract provisions and documents and attaching copies of those provisions and documents;

All information establishing that the contract dispute was timely filed;

A request for a specific remedy, and if a monetary remedy is requested, a sum certain must be specified and pertinent cost information and documentation (e.g., invoices and cancelled checks) attached, broken down by individual claim item and summarized; and

The signature of a duly authorized representative of the initiating party.

Contract disputes shall be filed by mail, in person, by overnight delivery or by facsimile at the following address:

Office of Dispute Resolution, AGC-70

Federal Aviation Administration

400 7th Street, SW, Room 8332

Washington, DC 20590

Telephone: (202) 366-6400, Facsimile: (202) 366-7400

E. Upon receipt of a notice that a dispute has been filed with the ODRA, or in the case of a protest filed after award, the Administrator or his designee may instruct the Contracting Officer to direct the Contractor to stop performance of the work called for by this contract. The order to the Contractor shall be in writing, and shall be specifically identified as a stop-work order issued under this clause. Upon receipt of the order, the Contractor shall immediately comply with its terms and take all reasonable steps to minimize the incurrence of costs allocable to the work covered by the order during the period of work stoppage. Upon receipt of the final decision or other resolution of the protest, the Contracting Officer shall either--

Cancel the stop-work order; or


For other than cost-reimbursement contracts, terminate the work covered by the order as provided in the "Default" or the "Termination for Convenience of the Government" clause(s) of this contract; or

For cost-reimbursement contracts, terminate the work covered by the order as provided in the "Termination" clause of this contract.


If a stop-work order issued under this clause is canceled either before or after the final resolution of the protest, the Contractor shall resume work. The Contracting Officer shall make for other than cost-reimbursement contracts, an equitable adjustment in the delivery schedule or contract price, or both; and for cost-reimbursement contracts, an equitable adjustment in the delivery schedule, the estimated cost, the fee, or a combination thereof, and in any other terms of the contract that may be affected; and the contract shall be modified, in writing, accordingly, if--

(a)The stop-work order results in an increase in the time required for, or in the Contractor's cost properly allocable to, the performance of any part of this contract; and 

(b) The Contractor asserts its right to an adjustment within 30 days after the end of the period of work stoppage; provided, that if the Contracting Officer decides the facts justify the action, the Contracting Officer may receive and act upon a proposal submitted at any time before final payment under this contract.

(c) If a stop-work order is not canceled and the work covered by the order is terminated for the convenience of the Government, the Contracting Officer shall allow reasonable costs resulting from the stop-work order in arriving at the termination settlement.

(d) If a stop-work order is not canceled and the work covered by the order is terminated for default, the Contracting Officer shall allow, by equitable adjustment or otherwise, reasonable costs resulting from the stop-work order.

(e) The Government's rights to terminate this contract at any time are not affected by action taken under this clause.

F. A party shall serve a copy of the contract dispute upon the other party, on the same day and time as the contract dispute is filed with ODRA. After filing the contract dispute, the contractor should seek informal resolution with the FAA contracting officer. The FAA contracting officer, with the advice of FAA legal counsel, has full discretion to settle contract disputes, except where the matter involves fraud. The parties shall have up to twenty (20) business days within which to resolve the dispute informally, and may use ADR to facilitate such a resolution. If informal resolution of the contract dispute appears probable, the ODRA shall extend the time for the filing of the joint or separate statement(s) for up to an additional twenty (20) business days, upon joint request of the FAA contracting officer and Contractor. If the matter has not been resolved informally, the parties shall file joint or separate statements with the ODRA no later than twenty (20) business days after the filing of the contract dispute or after the twenty (20) day extension given by the ODRA whichever is later. The ODRA may further extend the time for filing statements for good cause. The statement(s) shall include either --

A joint request for ADR, and an executed ADR agreement, specifying which ADR techniques will be employed; or a written explanation(s) as to why ADR proceedings will not be used and why the Default Adjudicative Process will be needed. 

If the parties elect to utilize ADR proceedings to resolve the dispute, they will agree upon a Third Party Neutral (hereinafter called the "Neutral") to serve as a facilitator, mediator, arbitrator, to resolve the dispute and to conduct the ADR proceedings. If the Parties cannot agree to a specific person to act as the Neutral, the parties may submit a list of potential Neutrals to the ODRA. The ODRA must select the Neutral as agreed by the parties or select the Neutral from the list provided by the parties. If no individual Neutral is selected by the Parties and no list of Neutrals is proposed by the Parties by the time the status conference is held, the ODRA may provide the services of a Neutral or DRO. The contractor and the FAA Product Team specifically agree that the Neutral must be a licensed attorney, with extensive adjudicative experience in government contracts matters, to act as a finder of fact, and to make findings and recommendations based upon applicable law and AMS policy.  The contractor and the Program Office specifically agree that the Neutral must be impartial and cannot be an employee or a contractor (except for Compensation as a Neutral or Special Master) of the FAA, the Department of Transportation (DOT) or an contractor or any of its subcontractors and, otherwise, cannot have any personal conflict of interest regarding the procurement or the parties involved. However, a personal conflict of interest that is insignificant can be specifically waived only by written agreement of the parties.

G. The ODRA will hold a status conference with the parties within ten (10) business days after receipt of the joint or separate statement(s), or as soon thereafter as is practicable, in order to establish the procedures to be utilized to resolve the contract dispute. If the Parties have not agreed to ADR, the ODRA will delegate authority to the DRO/Special Master to conduct a status conference within ten (10) business days of the commencement of the Default Adjudicative Process if the Parties request such a delegation. ODRA will delegate to the DRO/Special Master the authority to issue such orders or decisions to promote the efficient resolution of the contract dispute. At the initial status conference, or subsequent status conferences, as necessary, the ODRA or  DRO/Special Master will:

Determine the appropriate amount of discovery required to resolve the dispute;

Review the need for a protective order, and if one is needed, prepare a protective order;

Determine whether any issue can be stricken; and

Prepare necessary procedural orders for the proceedings.

H. At a time or at times determined by the DRO/Special Master, and in advance of the decision of the case, the parties shall make submissions the DRO/SpecialMaster, which submissions shall include the following:

A joint statement of the issues;

A joint statement of undisputed facts related to each issue;

Separate statements of disputed facts related to each issue, with appropriate citations to documents in the Dispute File, to pages of transcripts  of any hearing or deposition, or to any affidavit or exhibit which a party may wish to submit with its statement;

Separate legal analyses in support of the parties' respective positions on disputed issues.

I.  Each party shall serve a copy of its final submission on the other party on the same day and time that it is filed with ODRA. 

J.  The DRO/Special Master may decide the issues on the basis of the record and the submissions, or may, in the DRO/Special Master's discretion, allow the parties to make additional presentations in writing. The DRO/Special Master may conduct hearings, and may limit the hearings to the testimony of specific witnesses and/or presentations regarding specific issues. The DRO/Special Master shall control the nature and conduct of all hearings, including the sequence and extent of any testimony. 

K. Any party may request, by motion that a contract dispute be dismissed, or that a count or portion of

a contract dispute be stricken. Provided that all parties against whom a dismissal or summary decision is to be entered have the opportunity to respond, the ODRA may, sui sponte, dismiss or strike a count or portion of a contract dispute and/or recommend to the Administrator that the entire contract dispute be dismissed, if:

It was not timely filed with the ODRA;

It was filed by a subcontractor;

It fails to state a matter upon which relief may be granted; or

It involves a matter not subject to the jurisdiction of the ODRA.

L.  If a contract dispute is ordered dismissed by the Administrator or by the ODRA , the order shall constitute a final agency order. If the ODRA dismisses or strikes a count or portion of a contract dispute, the order is not constitute a final agency order, until a decision of the Administrator [or the Administrator's delegee.] approves and incorporates ODRA action as the final order of the Administrator. 

H.43
DEFAULT ADJUDICATIVE PROCESS

A. Other than for the resolution of preliminary or dispositive matters, a Default Adjudicative Process commences when Product Team submits its response to the ODRA or Special Master.

B. If the Parties select a Special Master or submit a proposed list of potential Special Masters to the ODRA Director, the ODRA Director shall select the Special Master as proposed by the parties to conduct fact-finding proceedings and to provide findings and recommendations concerning some or all of the matters in controversy. The Director of ODRA may select a Dispute Resolution Officer (DRO) [who can be the ODRA Director, ODRA staff attorneys or other assigned FAA attorneys] or select a Special Master of its choosing only if the parties cannot agree on a Special Master or do not submit a proposed list of potential Special Masters to the ODRA at the status conference session. The contractor and the FAA Program Office specifically agree that selection of a Special Master shall follow the same procedures and the same criteria as selection of the Neutral as stated in H.51, paragraph L of this clause. 

C. The DRO/Special Master may prepare procedural orders for the proceedings as deemed appropriate; and may require additional submissions from the parties. As a minimum, the protester and any intervener(s) must submit written comments with respect to the Product Team Response within five (5) business days of the Response having been filed with the ODRA or Special Master or within five (5) business days of their receipt of the Response, whichever is later. Copies of such comments shall be provided to the other participating parties by the same means and on the same date as they are furnished to the ODRA/Special Master.

D. Within twenty (20) business days of the commencement of the Default Adjudicative Process, the Product Team shall prepare and submit to the DRO/Special Master, with a copy to the contractor, a chronologically arranged and indexed Dispute File, containing all documents which are relevant to the facts and issues in dispute. The contractor will be entitled to supplement such a Dispute File with additional documents.

E. The DRO/Special Master may convene the parties and/or their representatives, as needed, to pursue the Default Adjudicative Process.

F. If, in the sole judgment of the DRO/Special Master, the parties have presented written material sufficient to allow the issues to be decided on the record presented, the DRO/Special Master shall have the discretion to decide the issues on that basis.

G. The parties may engage in voluntary discovery with one another and, if justified, with non-parties, so as to obtain information relevant to the allegations of the protest. The DRO/Special Master may also direct the parties to exchange, in an expedited manner, relevant, non-privileged documents. Where justified, the DRO/Special Master may direct the taking of deposition testimony, however, the FAA dispute resolution process does not contemplate extensive discovery. The DRO/Special Master shall manage the discovery process, including limiting its length and availability, and shall establish

schedules and deadlines for discovery, which are consistent with time frames established in this part and with the FAA policy of providing fair and expeditious dispute resolution.

H. The DRO/Special Master may conduct hearings, and may limit the hearings to the testimony of specific witnesses and/or presentations regarding specific issues. The DRO/Special Master shall control the nature and conduct of all hearings, including the sequence and extent of any testimony. All witnesses shall be subject to cross-examination by the opposing party and to questioning by the DRO/Special Master. Hearings will be conducted if the DRO/Special Master determines: 

there are complex factual issues in dispute that cannot adequately or efficiently be developed solely by means of written presentations and/or 

resolution of the controversy will be dependent on his/her assessment of the credibility of statements provided by individuals with first-hand knowledge of the facts; or 

If the Parties so request unless the DRO/Special Master finds that a hearing is unnecessary and that no party will be prejudiced by limiting the record to written submissions. 

I. The ODRA Director may review the status of any protest in the Default Adjudicative Process with the DRO/Special Master while the adjudication process is ongoing.

J. Within thirty (30) business days from receipt of the final submissions of the parties, unless that time is extended by the ODRA for good cause, the DRO/Special Master shall prepare and submit findings and recommendations to the ODRA. As a part of the findings and recommendations, the DRO/Special Master shall review the disputed issue or issues in the context of the contract, applicable law and AMS policy. . In arriving at findings and recommendations, the DRO/ Special Master shall consider whether or not the Product Team actions in question had a rational basis, and whether or not the Product Team decision under question was arbitrary, capricious or an abuse of discretion. Findings of fact underlying the recommendations must be supported by substantial evidence. Finding of fact must set out the application of law, authority and AMS policy for each finding and provide a recommendation for a final FAA order; and as appropriate, recommendation of future FAA action. 

K. Hearing will be held only: 

Where the DRO/Special Master determines that there are complex factual issues in dispute that cannot adequately or efficiently be developed solely by means of written presentations and/or that resolution of the controversy will be dependent on his/her assessment of the credibility of statements provided by individuals with first-hand knowledge of the facts; or

Upon request of any party to the contract dispute, unless the DRO/Special Master finds specifically that a hearing is unnecessary and that no party will be prejudiced by limiting the record in the adjudication to the parties written submissions. All witnesses at any such hearing shall be subject to cross-examination by the opposing party and to questioning by the DRO/Special Master.

L. A DRO/Special Master shall submit findings and recommendations only to the ODRA. The findings and recommendations will be released to the parties and to the public, only upon issuance of the final FAA order in the case. Should a protective order be issued in connection with the dispute, a redacted version of the findings and recommendations, omitting any protected information, shall be prepared wherever possible and released to the public along with a copy of the final FAA order. Only persons admitted by the ODRA under the protective order and Government personnel shall be provided copies of the unredacted findings and recommendations.

M. All final FAA orders regarding protests or connect disputes under this part are to be issued by the FAA Administrator or by a delegee of the Administrator. 

N. A protestor or contractor may seek of a final FAA order, pursuant to 49 U.S.C. 46110, only after the administrative remedies of this part have been exhausted. A copy of the petition for review shall be filed with the ODRA and the FAA Chief Counsel on the date that the petition for review is filed with the appropriate circuit court of appeals.

H.44
LIABILITY INSURANCE

“Insurance-Work on a Government Installation” is acceptable provided the Contractor meets the minimum criteria below:

a.
Workers' Compensation and Employer's Liability.  The Contractor shall comply with applicable Federal and State workers' compensation and occupational disease statutes.  If occupational diseases are not compensable under those statutes, they shall be covered under the employer's liability section of the insurance policy.  Employer's liability coverage of at least $100,000 shall be required,  except in States with exclusive or monopolistic funds that do not permit workers' compensation to be written by private carriers.

b.
General Liability.  The Contractor shall secure bodily injury liability insurance coverage written on the comprehensive form of policy of no less than $500,000 per occurrence.

c.
Automobile Liability.  The Contractor shall secure automobile liability insurance written on the comprehensive form of policy.  The policy shall provide for bodily injury and property damage liability covering the operation of all automobiles used in connection with performing the contract. Policies covering automobiles operating in the United States shall provide coverage of at least $200,000 per person and $500,000 per occurrence for bodily injury and $20,000 per occurrence for property damage.

d.
The amount of liability coverage on the preceding and other policies shall be commensurate with any legal requirements of the locality and sufficient to meet normal and customary claims.  Some airports/jurisdictions will require the Contractor to secure additional coverage for those periods during which work is performed at those facilities.
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