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DEPARTMENT OF TRANSPORTATION

FEDERAL AVIATION ADMINISTRATION

OTHER TRANSACTION – PRIVATE ENTITY
 MEMORANDUM OF AGREEMENT BETWEEN
FEDERAL AVIATION ADMINISTRATION (FAA)
AND
[CO insert Name of Air Carrier]
 

ARTICLE 1.   PARTIES 
The parties to this Agreement are the Federal Aviation Administration (FAA) and [CO insert Name of Air Carrier]

ARTICLE 2.   SCOPE
a.      Purpose:

The purpose of this Agreement between the Federal Aviation Administration (FAA) and [CO insert Name of Air Carrier] is to reimburse the [CO insert Name of Air Carrier], in part, for its performance of aviation screening functions using its own personnel at the screening locations within the United States (U.S.) detailed in Attachment A (“the Screening Locations”) until such time as the U.S. Department of Transportation (DOT) Transportation Security Administration (TSA) assumes responsibility for such screening functions at the Screening Locations in accordance with the Aviation and Transportation Security Act (ATSA) of November 2001.    [CO insert Name of Air Carrier] shall continue to furnish all labor, supervision, and management necessary to provide these services at the Screening Locations at the required level in accordance with the federal laws, regulations, approved air carrier security program, security directives, and other requirements.

b.     Management of the project:  [CO insert Name of Air Carrier] shall remain responsible to carry out its obligations to perform screening functions at each Screening Location until TSA assumes responsibility for such  Screening Location.

c.      Roles and responsibilities:  The Government will be responsible only for ensuring that an amount of funding is secured, obligated and expensed against this agreement in accordance with Article 8, Funding and Payment.  [CO insert Name of Air Carrier] shall continue to be responsible to furnish all labor, supervision, management and equipment necessary to comply with all Federal laws, 14 CFR part 108, its approved security program, applicable Security Directives, and all amendments thereto that may be issued in the future.  This responsibility will continue for each Screening Location for which the air carrier is responsible until TSA assumes responsibility for that Screening ocation. 
Parties are bound by a duty of good faith and best effort in achieving the goals of the Agreement.

d.      Contributions of the Parties: 

(1) The FAA agrees to share in the cost of the aviation  screening services provided by [CO insert Name of Air Carrier] pursuant to federal laws, regulations and other requirements, as defined in Article 3 at the Screening Locations.  Such funding shall cover services provided from inception of this agreement until such time as the TSA assumes responsibility for said services in accordance with Article 4, Effective Date and Term.  
(2) [CO insert Name of Air Carrier] is responsible for providing and managing these services at the Screening Locations not assumed by TSA until the TSA has officially assumed responsibility for these aviation screening services.  The FAA plans to terminate this agreement when the TSA has officially assumed responsibility for aviation screening services at all of the Screening Locations.

(3) 
(4) [CO insert Name of Air Carrier] shall continue to be subject to inspection by FAA and TSA special agents for compliance with part 108, its security program, and Security Directives, and the successor TSA requirements, and will continue to be subject to compliance and enforcement action for failure to comply.  FAA will not reimburse [CO insert Name of Air Carrier] for assessed civil penalties.  


ARTICLE 3.  DEFINITIONS 

a.  Screening function means the inspection of individuals and property for explosives, incendiaries, and deadly or dangerous weapons.
b. Screening location means each site at which individuals or property, are inspected for the presence of any explosive, incendiary, or deadly or dangerous weapon.  This includes the screening locations where individuals and accessible property are inspected before entry into a sterile area, the gate areas where individuals and accessible property are inspected before boarding an aircraft, and the areas where checked baggage and cargo are inspected.  This does not include catering screening.

c. United States has the meaning in 49 USC 40102(41).

ARTICLE 4.  EFFECTIVE DATE and TERM
The effective date of this Agreement is the date on which, it is signed by the FAA or [CO insert Name of Air Carrier], whichever is later.  This Agreement shall continue in effect until November 18, 2002 or until earlier terminated by the parties as provided herein.  The FAA may chose to extend the term of this agreement, at its sole discretion, for up to an additional 180 days beyond the above stated completion date.

ARTICLE 5.  MILESTONES
Work shall be accomplished according to the following milestones.  

Milestone                             
Completion Date       Responsible Party
Sign Agreement                      on or before 

[CO insert Name of Air Carrier]&

17 February 2002       

FAA

Project Completion (PC)       TBD see Article 4
       FAA





ARTICLE 6.  LEGAL AUTHORITY
This Agreement is entered into under the authority of 49 U.S.C. 106(1) and (m) and 114, which authorizes agreements and other transactions on such terms and conditions as the Federal Aviation Administrator or Under Secretary of TSA determine necessary.  Delegation of Procurement Authority from TSA to the FAA Administrator.

ARTICLE 7.  POINTS OF CONTACT
Interim FAA Program Office/Technical Officer
TBD

TSA Program Office/Technical Officer
TBD
Non-FAA Party
[CO insert Name of Air Carrier] point of contact

__________________________

Interim FAA Contracting/Agreements Officer
TBD
TSA Contracting/Agreements Officer
TBD

ARTICLE 8.  FUNDING AND PAYMENT
a.  The FAA will contribute $[CO insert not-to-exceed (NTE) amount TBD] as reimbursement for [CO insert Name of Air Carrier] providing the required screening services during the effective term of this agreement.  Reimbursement does not include reimbursement of any fees or profit or civil penalties assessed.  It represents a reimbursement with a set not-to-exceed (NTE) ceiling limitation.  Full/partial funds in the amount of $[CO insert amount TBD] are hereby committed for the full/partial term of this Agreement.  Obligation is chargeable to Appropriation Code [CO insert appropriation code TBD] in procurement request number [CO insert number TBD].  Note:  This agreement may be incrementally funded pursuant to the availability of funds.

b. A properly executed original and (1) copy of a request for payment (invoice) should be submitted to the FAA at the billing address identified below.  A properly submitted invoice shall contain the following information:   (a) Air Carrier’s name, (b) invoice number and date, (c) OTA number, (d) payment terms (e.g., net 30 days), if any; and (e) complete mailing address or electronic funds transfer information of to whom and where the payment will be sent.  Such requests for payments shall properly itemize the costs for which the air carrier is seeking reimbursement and shall be directly related to the screening functions reimbursable as defined herein.    Such invoices may not be submitted more than monthly, and shall only include reasonable, allowable and allocable costs as defined in the Acquisition Management System (AMS).  The Agreements Officer will make payment within thirty (30) days after receipt of an approved invoice.
c.  [CO insert Name of Air Carrier] shall be reimbursed for costs incurred pursuant to the terms and conditions of this agreement and the FAA Cost Principles as specified in AMS Cost Principles Procurement Guidance section T3.3.2 “Cost Principles”.  Upon request, the Contracting Officer will provide a copy of the FAA “Cost Principles”.  

Billing Address:
Attn:  AFM-220, Accounts Payable Branch

800 Independence Avenue, SW

Washington, DC  20591

c. 
ARTICLE  9.  LIMITATION OF GOVERNMENT LIABILITY
The total Government’s liability under this Agreement is limited to the amount of funds obligated hereunder (See Article 8, Funding and Payment), including written modifications to this Agreement, unless otherwise stated in such modifications hereto. 
ARTICLE 10.  AUDITS
The Government has the right to examine or audit relevant financial records for a period not to exceed three years after expiration of the terms of this Agreement.  [CO insert Name of Air Carrier] must maintain an established accounting system that complies with generally accepted accounting principles.  Commercial companies should ensure their record retention policies comply with this policy.

ARTICLE 11.  CHANGES, MODIFICATIONS
Changes and/or modifications to this Agreement shall be in writing and signed by a FAA or TSA Contracting Officer and the [CO identify representative or designee] of [CO insert Name of Air Carrier].  The modification shall cite the subject Agreement, and shall state the exact nature of the modification.  No oral statement by any person shall be interpreted as modifying or otherwise affecting the terms of this Agreement.

ARTICLE 12.  TERMINATION
a. In addition to any other termination rights provided by this Agreement, either party may terminate this Agreement at any time prior to its expiration date, with or without cause, and without incurring any liability or obligation to the terminated party (other than payment of amounts due and owing and performance of obligations accrued, in each case on or prior to the termination date) by giving the other party at least thirty (30) days prior written notice of termination.  Upon receipt of a notice of termination, the receiving party shall take immediate steps to stop the accrual of any additional obligations, which might require payment.  
b. In the event of termination or expiration of this Agreement, any FAA funds which have not been spent or obligated for allowable expenses prior to the date of termination, and are not reasonably necessary to cover termination expenses shall be de-obligated from this Agreement.

ARTICLE 13.  ORDER OF PRECEDENCE
In the event of any inconsistency between the terms of the Agreement, the inconsistency shall be resolved by giving preference in the following order:

(a)     The Agreement,

(b)     The Attachments.

ARTICLE 14.  CONSTRUCTION OF THE AGREEMENT
This Agreement is an “other transaction” issued under 49 U.S.C 106 (1) and (m) is not a procurement contract, grant or cooperative agreement.  Nothing in this Agreement shall be construed as incorporating by reference or implication any provision of Federal acquisition or grant law or regulation.
This Agreement is a cost reimbursable "other transaction".   It is not intended to be, nor shall it be construed as, a partnership, corporation, or other business organization. 
Each party acknowledges that all parties hereto participated equally in the negotiation and drafting of this Agreement and any amendments thereto, and that, accordingly, this Agreement shall not be construed more stringently against one party than against the other. 

ARTICLE 15.  DISPUTES
Where possible, disputes will be resolved by informal discussion between the parties.  In the event the parties are unable to resolve any disagreement through good faith negotiations, the parties agree that any dispute will be resolved by the FAA’s Office of Disputes Resolution (ODRA).   Information and guidance about the ODRA dispute resolution process for agreement disputes can be found on the FAA ODRA Website at http://www.faa.gov/agc/odra or Part 17 of Title 14 of the Code of Federal Regulations (CFR).  The decision resulting from the FAA ODRA process is final unless it is timely appealed to the FAA Administrator, whose decision is not subject to further administrative review and, to the extent permitted by law, is final and binding.

ARTICLE 16.  R E S E R V E D.
ARTICLE 17.  INSURANCE
[CO insert Name of Air Carrier]  shall arrange by insurance or otherwise for the full protection of [CO insert Name of Air Carrier] from and against all liability to third parties arising out of, or related to, its performance of this Agreement, except for third party war risk insurance under chapter 443 of title 49 of the U.S. Code, when in effect.  Except as might be provided for in accordance with chapter 443 of title 49 of the U.S. Code, the FAA assumes no liability under this Agreement for any losses arising out of any action or inaction by [CO insert Name of Air Carrier], its employees, or contractors, or any third party acting on its behalf.  [CO insert Name of Air Carrier] agrees to hold the United States harmless against any claim by third persons for injury, death or property damage arising out of or in connection with its performance under this Agreement.  The air carrier does not need to provide insurance to cover losses suffered by third parties due to the gross negligence of the FAA.  

ARTICLE 18.   LIMITATION OF LIABILITY
Claims for damages of any nature whatsoever pursued under this Agreement shall be limited to direct damages only up to the aggregate amount of [CO insert NTE amount] funding obligated under this Agreement at the time the dispute arises.  In no event shall the FAA or [CO insert Name of Air Carrier] be liable to the other for claims for consequential, punitive, special and incidental damages, claims for lost profits, or other indirect damages with respect to operations under this Agreement. 


ARTICLE 19.  LOWER TIER AGREEMENTS
[CO insert Name of Air Carrier] shall include Articles 10, Audits, 20, Civil Rights Act, 21, Officials not to benefit, 22, Protection of Information suitably modified in all lower tier Agreements, regardless of tier.

ARTICLE 20.  CIVIL RIGHTS ACT
[CO insert Name of Air Carrier] shall comply with Title VI of the Civil Rights Act of 1964 relating to nondiscrimination in Federally assisted programs and provide a certification to that effect.

ARTICLE 21.  OFFICIALS NOT TO BENEFIT
Acquisition Management System (AMS) Clause 3.2.5-1, "Officials Not to Benefit" and Clause 3.2.5-7, "Disclosure Regarding Payments to Influence Certain Federal Transactions" are attached hereto and incorporated by reference into this Agreement.

ARTICLE 22.  PROTECTION OF INFORMATION
The parties agree that they shall take appropriate measures to protect proprietary, privileged, or otherwise confidential information that may come into their possession as a result of this Agreement.

 

ARTICLE 23.  REIMBURSEMENT OF COSTS ASSOCIATED WITH SCREENING SERVICES PROVIDED BY CONTRACTORS

If the parties later agree, the Government, at its sole discretion, may reimburse [CO insert Name of Air Carrier] for some or all of the costs of screening services of the type described under Article 2, Scope, performed by security screening contractors.
ARTICLE 24.  AIR CARRIER PROVIDED INDEMNITY COVERAGE TO SECURITY SCREENING COMPANIES 
In consideration for the costs to be reimbursed hereunder, [CO insert Name of Air Carrier] hereby agrees to continue its contractual, vendor or agency relationship with  each and every aviation security screening company it has under contract to perform its screening functions, at any and all of its airport locations, for a duration TBD, to the degree necessary that will permit the carrier’s war risk insurance policy issued by the FAA to cover these companies.  This coverage shall extend until such time as the TSA can secure congressional approval of the indemnity coverage it intends to provide directly to the screening companies to which contracts will be issued by the FAA/TSA.
AGREED:
[CO insert Name of Air Carrier]            Federal Aviation Administration
BY:  ________________________          BY: _____________________

TITLE:  _____________________          TITLE: ___________________

DATE:  ______________________        DATE:  ___________________
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