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H1.0  Ordering procedures

Any order issued during the effective period of the contract, but not completed within that period, shall be completed by the contractor within the time specified in the order.

Any supplies or services to be furnished under this contract shall be ordered by issuance of delivery or task orders. The FAA HQ Contracting Officer is the only official authorized to issue orders against this contract.

All delivery orders are subject to the terms and conditions of this contract. In the event of conflict between a delivery order and this contract, the contract shall control.

The Contractor shall not be obligated to either furnish any supplies and services or incur any costs for supplies or services prior to the issuance of a delivery order or authorization by the Contracting Officer.

In performance of orders, the Contractor shall not incur costs in excess of the funds provided with each order.  In performance of each order, the Government liability, except for issues being disputed, shall be limited to the amounts cited in the order schedule.

The Government will not assume any responsibility for costs incurred by the Contractor for supplies or services where work was begun prior to the receipt of a properly issued delivery order or other written/verbal authorization from the Contracting Officer.

If mailed, a delivery order or task order is considered “issued” when the Government deposits the order in the mail.  Orders issued orally, by facsimile, or by electronic commerce methods will be followed by orders signed by the Contracting Officer.

H2.0  TASK ORDER PROCEDURES 

H2.1  Task Orders

Task Orders (T.O.) will be issued pursuant to and within the scope of the contract.  The labor hours shall be provided by the contractor on a Time and Material basis with burdened Labor Rates IAW Section J, Attachment J-6.  The contractor will be reimbursed for all allowable and allocable costs for Materials and Travel.  Each order will be ceiling priced, and will identify the task(s) to be accomplished and the period of performance.  The ceiling price shall include, estimated labor hours (by labor mix), fixed rate per hour for the applicable labor category, and the estimated material and travel costs.

H2.1.1  Fully Burdened Direct Labor Rates

These rates shall apply for the twelve (12) month period commencing with the date of contract award (or option exercise) used when billing the FAA for task orders issued during the applicable twelve (12) month period. The labor categories to be utilized in this contract are in Section J, Attachment J-6.
H2.1.2  Materials and Other Direct Costs

As individual T.O.s are prepared, each order will identify the estimated material and/or travel costs associated with that particular T.O.  Since the actual amount of these costs will not be known by either party at the time of issuance of the T.O., both parties (Contractor and FAA) will agree on Not-To-Exceed (NTE) cost for materials and/or other direct costs required to support the efforts called for by the individual T.O.s.  Estimates may be adjusted upward with the consent of the CO during performance of the T.O.  Upon completion of each T.O., actual costs that are allocable, allowable, and reasonable will be reimbursed.  Material and Other Direct Cost (ODC) costs shall be non-fee bearing.  

Subcontractor and Consultant costs reference H.3 and H.4 may be billed under the material category and therefore, shall be non-fee bearing for the prime contractor.

H2.1.3  Travel and Subsistence Reimbursement

The Contractor shall be reimbursed for allocable, allowable and reasonable travel expenses.  However, travel costs shall be non-fee bearing.  Except as otherwise provided herein, the Contractor shall be reimbursed for travel on the basis of actual expenses incurred in accordance with (IAW) the Federal Travel Regulation and subject to the following:

(a) All travel, whether within the continental United States or outside the continental United States, shall be accomplished by commercial carrier, privately-owned automobile or auto rental and the cost paid by the Contractor.  The Government will reimburse the Contractor IAW the “Federal Travel Regulation” for domestic transportation on the basis of actual cost if by commercial or Government carrier, and at the current rate per mile, plus road and bridge tolls.

(b) The travel reimbursable herein includes only that travel (commercial carrier, or private automobile or auto rental) performed from the Contractor’s plant to the site of work, between the site of work, and from the site of work to the Contractor’s plant.  Travel within a Government installation where Government transportation is available, and travel performed for personal convenience, including daily travel to and from work, will not be reimbursed.

(c) Relocation costs and travel costs incident to relocation are not allowable and will not be reimbursed.

Per Diem:  The Contractor will be reimbursed for the expense of meals, lodging, transportation between places of lodging or business and places where meals are taken and any other miscellaneous travel and living expense incurred in the performance of this contract at the per diem rate as set forth IAW with the GSA “Federal Travel Regulation.”  Per Diem shall be payable only when the Contractor’s employee is in an authorized travel status.  The per diem rate shall be established IAW the “Department of Transportation Travel Regulations” or a set rate agreed upon by the parties, however, such a set rate shall not exceed the maximum amount permitted by the GSA “Federal Travel Regulations.” The FTR is available online at:

HTTP://policyworks.gov/org/main/mt/homepage/mtt/FTR/FTRHP.shtml 

Contractor Use of Government Discount Rates: 

(a) To the maximum extent practicable and consistent with travel requirements, the Contractor agrees to use the reduced air transportation rates and reduced hotel accommodation rates provided through available Government discount rates.  These discount rates are for bona fide employee travel that are otherwise reimbursable as a direct cost pursuant to the contract when use of such rates results in the lowest overall cost.

(b) Upon receipt of a list of eligible Contractor employees, the Contracting Officer will provide the Contractor with an agency letter of identification for presentation to participating airlines and hotels.

The Federal Travel Directory, which GSA publishes monthly and is available online, identifies current contract airlines and hotels.  The symbol in the Federal Travel Directory for discount hotel rates is CRC.

H2.1.4  Format

The Contracting Officer will issue all Task Orders to the Contractor in writing, using FAA Form 4400-18 (Order for Supplies or Services) or Standard Form 30 (Amendment of Solicitation/Modification of Contract) in the case of a modification to an order.  Each Task Order will contain the following minimum information:

(a)
Task Order number;

(b)
FAA points-of-contact (if different from POCs listed in Section G)

(c)
Period of performance;

(d)
Description of the work to be performed that is within the scope of the this contract;

(e)
List of deliverables and the required delivery schedule;

(f)
Description of any authorized travel, including to and from points;

(g)
Maximum allowable travel amount;

(h)
Maximum allowable material and Other Direct Costs (ODC) amount;

(i)
Description of any Government-Furnished Property or Government Furnished Information (GFP/GFI) to be provided, with delivery locations and required delivery dates;

(j) Task Order maximum amount;

(k) Applicable appropriation and accounting data; and

(l) Applicable payment procedures.

H2.1.5  Procedures

Each Task Order will be prepared by the COTR specified in Section G.1, unless a subsequent modification to this contract has designated another COTR for a specific Task Order, in which case that COTR shall prepare the Task Order.  

In preparing Task Orders:

(a)
The COTR will coordinate with the Contractor to estimate resources (time, material, travel, and GFP/GFI support) needed to accomplish the Task Order requirements.  

(b)
At least ten (10) business days before the Task Order is issued, the COTR who prepared the Task Order and Contractor’s assigned Project Manager will review, sign, and date the completed Task Order and forward it to the Contracting Officer by facsimile transmission or other rapid communication method.  

(c)
Upon receipt, the Contracting Officer shall check the Task Order for acceptability, accuracy, and completeness; include additional information if necessary; and forward it to the Contractor at least 24 hours before the start of performance.  

(d)
Upon receipt, the Contractor shall review and acknowledge acceptance of the Task Order by signing and dating it and expeditiously returning the signed Task Order to the Contracting Officer by facsimile transmission or other rapid communication method. 

i.
If the Contractor determines that the Task Order as written is unacceptable, the Contractor shall notify the Contracting Officer immediately and detail the reasons for their determination.  Upon receipt of this notification, the Contracting Officer will initiate action, as appropriate.

ii.
Upon receipt of an acceptable signed Task Order from the Contractor, the Contracting Officer will countersign and date the Task Order.

H3.0  SUBCONTRACTORS

Before employment of any subcontractor under this contract, the Contractor shall obtain the agreement of the Contracting Officer.  The advanced notification for consent to subcontract shall be submitted to the Contracting Officer in writing.  In requesting such agreements, the Contractor shall furnish all pertinent information required by the Contracting Officer, which may include, but not be limited to, the name or names of individuals under consideration, extent of the proposed employment, the unexecuted subcontract document, any potential conflict of interest, and the rate of reimbursement.  The Contracting Officer has sole responsibility for approving subcontracts and will require thirty (30) days to review an advance notification for consent.

The Contractor is authorized to use the following subcontractors in the performance of this effort:

SUBCONTRACTOR'S NAME
ADDRESS

 _____________________________
  _____________________________

 _____________________________
  _____________________________

 _____________________________
  _____________________________

H4.0  CONSULTANTS

In addition to the provisions of FAA Clause 3.10.2-2, Subcontracts (Cost Reimbursement and Letter Contracts)(see Section I), the prior written consent of the Contracting Officer shall be obtained whenever an individual and/or commercial entity is to be reimbursed as a "Consultant" under this contract.  Consultants are persons possessing special current knowledge or skill that may be combined with extensive operational experience.  This background enables them to provide information, opinions, advice, or recommendations to enhance understanding of complex issues or to improve the quality and timeliness of policy development and decision making.

Whenever Contracting Officer written consent is required, the Contractor shall obtain and furnish to the Contracting Officer information concerning the need for the selection of such consultant services.  The Contractor's information shall also contain the reasonableness of the fees to be paid, including but not limited to whether fees to be paid to any Consultant exceed the lowest fee charged by such Consultant to others for performing consulting services of a similar nature. The Contracting Officer has sole responsibility for approving consultants and will require thirty (30) calendar days to review an advance notification for consent.

The following consultants have been approved for work under this contract:

CONSULTANT'S NAME
ADDRESS

 _____________________________
  _____________________________

 _____________________________
  _____________________________

 _____________________________
  _____________________________

H5.0  CONTRACTOR ACQUIRED PROPERTY

Title to material, equipment and property that the Contractor is authorized to purchase under this contract as a direct cost to the Government shall pass to and vest in the Government upon receipt of the equipment or property by the Contractor.  This property shall be controlled IAW AMS Clause 3.10.3-2.  Inspection and acceptance provisions for this property will be identified at the time the purchase is authorized.
H6.0  GOVERNMENT FURNISHED INFORMATION/MATERIALS

Any equipment, information, or materials furnished by the Government in the performance of this contract shall be controlled IAW contract clause 3.10.3.2.  FAA Form 4650-12 will be used to document delivery and receipt of the information listed below.

         DESCRIPTION


      DUE DATE
_____________________________






_____________________________






_____________________________






The Contractor shall be responsible for the proper care, maintenance, and use of Government property in its possession or control from the time of receipt until properly relieved of responsibility, IAW sound industrial practice and the terms of the contract. The removal of Government property to storage, or its contemplated transfer, does not relieve the Contractor of these responsibilities.
H7.0  INCORPORATION OF REPRESENTATIONS AND CERTIFICATIONS BY REFERENCE

All representations, certifications, and other written statements made by the Contractor in response to Section K of the SIR incident to award of this contract or modification of this contract are hereby incorporated by reference into this contract with the same force and effect as if they were given in full text herein.

H8.0  RELATIONSHIPS, INTERPRETATIONS, AND MODIFICATIONS

The Contractor shall provide support to the Government by completing work within the Statement of Work and as assigned under this contract.  The Contractor shall not provide technical direction of or assume the Government's responsibility under any programs.  Although the effort under this contract may include recommendations to the Government, specific Government approval and action will be necessary before such recommendations can become effective.  The Contractor's efforts are not binding on other Government Contractors.  The Contractor shall not take any action with respect to other Contractors that causes any change in their contract scope of work, cost, or scheduling.

No oral statement of any person and no written statement of anyone other than the Contracting Officer or the COTR, acting within the limits of the authority specified in such designation, shall modify or otherwise affect any provision of this contract.

H9.0  PERFORMANCE OF WORK ON GOVERNMENT PREMISES

Part of the effort to be performed under this contract will be at facilities operated by the Federal Aviation Administration.  All Contractor personnel are required to have an FAA escort at all times while on government controlled property.  This shall  be coordinated with the COTR.  
Any of the work under this contract that is performed by the Contractor or any of its subcontractors on premises under Government control is subject to all provisions of this contract governing such work and the following:


(a)
All Contractor personnel shall, at all times, conspicuously display a distinctive badge provided by DOT/FAA or the Contractor, identifying such personnel as employees of the Contractor, and shall observe such security regulations as are in effect for the particular premises involved.

(b)
The Contractor agrees that 

i.
this is not a personal services contract; 

ii.
for all the purposes of the contract the Contractor is not, nor shall hold itself out to be an agent or partner of, or joint venturer with the Government; and 

iii.
it shall neither supervise, nor accept supervision from Government employees.

(c)
The Contractor shall designate to the Contracting Officer, in writing, an on-the-premises representative to serve as point of contact for the Contractor with the Contracting Officer and COTR.

(d)
While Contractor personnel are at Government facilities, they are required to comply with all rules and regulations of the site, particularly in the areas of health and safety. The facilities to which the Contractor has access at all times will be in the custody of the Federal Government and will not be considered “Government Property” furnished to the Contractor

(e) Performance of work on Government premises shall be confined to the area(s) specified by the Contracting Officer and/or COTR.

H10.0
 Key Personnel and Facilities

The following instructions address the procedures for substitutes of key personnel.

(a)
Substitutions and/or additions to the contractor’s key personnel under this contract shall not be accepted without the written approval of the CO.  Any substitutions and/or additions shall be subject to the terms and conditions of this requirement.

(b)
During the first one-hundred-eighty (180) days of contract performance, no key personnel substitutions shall be permitted unless such substitutions are due to illness, death, disciplinary action, demotion, bona-fide promotion, or termination of employment.  The CO may consider additional personnel on an individual case-basis.  In any of these events, the contractor shall promptly notify the CO and provide the information required by Paragraph (c) below.  After the initial one-hundred-eighty (180) day period, IAW with Paragraph (c) below, all proposed substitutions and additions of key personnel shall be submitted to the CO, in writing, fifteen (15) calendar days (thirty (30) calendar days if security clearance is to be obtained) prior to the contractor anticipated effective date of the proposed substitutions and additions.

(c)
For all requests for substitutions and additions, the contractor shall provide a detailed explanation of the circumstances requiring the proposed substitution or addition.  A complete resume for each proposed substitute or addition, and any other information requested by the CO shall be provided.  The contractor shall certify that the proposed replacement is better qualified than or at least equal to the key personnel to be replaced, subject to the penalties in 18 U.S.C. 1001.  The CO or the CO’s authorized representative will evaluate such requests and promptly notify the contractor of the approval or disapproval thereof.

The personnel specified below are considered essential to the work being performed 

Table 1 Key Personnel

Name
Position


Program Manager


Production Manager


Logistics Manager


Chief Engineer


Lead Test Engineer

The key production facility shown below has been certified to be ISO 9001 compliant and shall be used for the manufacture and assembly of all equipment specified in Section B.  If the Contractor wants to change the essential methods of manufacture and assembly or the geographic location of the key production facility, the Contractor must notify in writing, and receive consent from, the Contracting Officer reasonably in advance of the action.  The Contractor shall also submit justification in sufficient detail to permit evaluation of the impact on this contract.  The key production facility is:

__________________________

__________________________

__________________________

H11.0

dissemination of contract information

The Contractor shall not publish, permit to be published, or distribute for public consumption any information, oral or written, concerning the results or conclusions made pursuant to the performance of this contract, without the prior written consent of the Contracting Officer.  This statement includes seminars, professional society meeting/conferences, and meetings with foreign dignitaries both Government and from the private sector.  Two copies of any material proposed to be published or distributed shall be submitted to the Contracting Officer.  The following schedule is established as a guideline when requesting consent (calendar days):

(a) Written information - 15 days

(b) Oral information - 15 days 

(c) Congressional information - 10 days

If the Contractor intends to submit a proposal for prospective work that might include information generated in the performance of this contract, the Contractor must notify the Contracting Officer of its intent to submit a proposal.  Such notification shall include a brief description of the requirement for which the Contractor is proposing and identify the Government or business entity to which the proposal is being submitted.

H12.0  CONFIDENTIALITY OF DATA AND INFORMATION

The Contractor may need to access and use various types of data and information in the possession of the Government.  The Government may have obtained the information under conditions that restrict the Government's right to use and disclose it or under conditions where its dissemination or use would be adverse to the interests of the Government or other parties.  Therefore, the Contractor, and any consultants or lecturers, agree to abide by any restrictive use conditions on such data and not to:

(a) Knowingly disclose such data or information to others without written authorization from the Contracting Officer, unless that data or information has otherwise become available to the public through no action or fault of the Contractor; and

(b) Use for any purpose other than the performance of this contract data that bears a restrictive marking or legend, unless such information or data has otherwise fallen into the public domain through no action or fault of the Contractor.

If the work performed under this contract requires access to proprietary data of another company, the Contractor shall obtain agreement from that company to use the data.  Two copies of such company-to-company agreements shall be furnished promptly to the Contracting Officer for the Government's information.  These agreements shall prescribe the scope of authorized use or disclosure, and other terms and conditions as agreed upon between the parties.  The Contractor agrees that any such data, whether available pursuant to an agreement or provided by the Government, shall be protected from unauthorized use or disclosure to any individual, corporation, or organization as long as it remains proprietary.

The Contractor agrees to make employees aware of the requirements to maintain confidentiality of information and to refrain from divulging either the proprietary data of other companies or data that is obtained from the Government, except as authorized.  Each employee on this contract shall agree in writing that, while employed by the Contractor and thereafter, he/she will not disclose any trade secrets, confidential information, proprietary/restricted data, or Government “For Official Use Only" materials obtained in the course of this contract or use them for benefit of any individual.  This requirement does not apply if the information falls into the public domain through no action or fault of the Contractor or employee.

The Contractor agrees to hold the Government harmless and to indemnify the Government for any cost/loss resulting from the unauthorized use or disclosure of third-party data or software by the Contractor, its employees, or other agents.

The Contractor agrees to include the substance of this provision in all subcontracts awarded under this contract, including consultant and lecturer subcontracts.  The Contracting Officer will consider case-by-case exceptions from this requirement for individual subcontracts in the event that 

(a) the Contractor considers the application of the prohibition of this provision to be inappropriate and unnecessary in the case of the particular subcontract; 

(b) the subcontractor provides a written statement affirming absolute unwillingness to perform absent some relief from the substance of this prohibition; 

(c) use of an alternate subcontract source would unreasonably detract from the quality of effort; and 

(d) the Contractor provides the Contracting Officer timely, written advance notice of these and any other extenuating circumstances.

Except as the Contracting Officer specifically authorizes in writing, upon completion of all work under the contract, the Contractor shall return all data and information obtained from the Government, including all copies, modifications, adaptations, or combinations thereof, to the Contracting Officer.  Data obtained from other companies will be disposed of IAW the Contractor's agreement with that company or, if the agreement makes no provision for disposition, shall be returned to that company.  The Contractor shall further certify in writing to the Contracting Officer that all copies, modifications, adaptations, or combinations thereof of data or information that cannot reasonably be returned to the Contracting Officer (or to a company) have been deleted from the Contractor's (or subcontractor's) records and destroyed.  These restrictions do not limit the Contractor's (or subcontractors) right to use and disclose any data or information obtained from other sources without restriction.

Work performed under this contract may involve access to information such as specifications, engineering requirements, cost estimates, and other sensitive data relating to, but in advance of, acquisition actions.  Consequently, the Contractor (including individual employees) shall not release or communicate any such information, whether oral or written, to any person except FAA personnel; employees of the Contractor with a "need to know"; and such other personnel as may be designated in writing by the Contracting Officer.

H13.0
Liaison agreements

The Government plans to use support contractors to assist in technical reviews of the efforts and products of the Contractor.  Employees of these support contractors may attend meetings between the Contractor and the Government, observe and participate with Government personnel in function and performance tests, and have access to the Contractor's facilities as related to any effort under this contract.  However, no support contractor shall have authority to issue directions to the Contractor or to change the contract.

The Contractor agrees to cooperate with support contractor personnel by engaging in technical discussions and permitting access to information and data relating to technical matters concerning this contract (including cost and schedule information) to the same degree that such access is accorded Government personnel.

Within sixty (60) calendar days after contract award the Contractor shall enter into a liaison agreement with the companies in the following table to allow for the exchange of program management information, design data, technical information, analyses, engineering drawings, test procedures, reports and other similar data necessary to the administration and management of this contract.

Table 2 Support Contractors

BAE
Systems Engineering and Technical Assistance (ASD SETA)

TRW
AUA Technical Assistance Contract (AUATAC)

Lockheed Martin
NAS Implementation Support Contract (NISC)

CEXEC


JIL


MITRE Corporation
Center for Advanced Aviation System Development (CAASD)

Other Contractors and their Subcontractors who have a formal relationship with the Air Ground Voice Communications Product Team

The Contractor shall report any organizational and/or personal conflicts of interest with the support Contractor(s) identified above.  The Government reserves the right to make changes to the above list of contractors

H14.0
Warranty Considerations and Contractor Depot Logistics Support

H14.1  Warranty

(a) Definitions

(1) "Acceptance," as used in this clause, means the act of an authorized representative of the Government by which the Government assumes for itself, or as an agent of another, ownership of existing and identified supplies, or approves specific services rendered, as partial or complete performance of the contract. 

(2) "Correction," as used in this clause, means the elimination of a defect, including repair or rework. 

(3) "Supplies," as used in this clause, means the end items furnished by the Contractor and related services required under this contract. The word does not include "data." 

(b) Contractor's obligations 

(1) The Contractor warrants that for 12 months after acceptance all supplies furnished under this contract will be free from defects in design and workmanship and will conform to all requirements of this contract. 

(2) In the event a LRU becomes non-operational, with the exception of Government negligence or force majeure, the Contractor is responsible for replacement of the item.

(3) Any supplies or parts thereof corrected or furnished in replacement shall be subject to the conditions of this clause to the same extent as supplies initially delivered. This warranty shall be equal in duration to that set forth in paragraph (b)(1) of this clause and shall run from the date of delivery of the corrected or replaced supplies. 

(4) The Contractor shall prepare and furnish to the Government data and reports, IAW CDRLA038, Failure Summary and Supportability Analysis Report, applicable to any correction required (including revision and updating of all affected data called for under this contract) at no increase in the contract price. 

(5) When supplies are returned to the Contractor, the FAA shall bear the transportation costs to the Contractor's facility.  The Contractor is responsible for the transportation costs to return the replacement unit to the designated FAA site. 

(6) When the Contractor believes that returned LRUs are not covered by warranty, the Contractor shall provide written rationale to the Contracting Officer, within fifteen (15) business days of receipt of the LRUs.  The Contracting Officer will provide a written determination within fifteen (15) business days as to warranty coverage.

(7) Any returned LRUs determined as not covered under warranty through H14.1 b (6) shall be inducted into the Contractor Depot Logistics Support (CDLS) program. The Contractor shall provide service and reporting as required in CLIN 0005/X005 and applicable sections of the Statement of Work and CDRL.

(c) Remedies available to the Government. 

(1) In the event of a breach of the Contractor's warranty in paragraph (b)(1) and (b)(2) of this clause, the Government may, at no increase in contract price-- 

(i) Require the Contractor, at the place of delivery specified in the contract (irrespective of the f.o.b. point or the point of acceptance) or at the Contractor's plant, to repair or replace, at the Contractor's election, defective or nonconforming LRUs; or 

(ii) Require the Contractor to furnish at the Contractor's plant the materials or parts and installation instructions required to successfully accomplish the correction. 

(2) If the Contracting Officer does not require correction or replacement of defective or nonconforming supplies or the Contractor is not obligated to correct or replace under paragraph (b) of this clause, the Government shall be entitled to an equitable reduction in the contract price. 

(3) The Contracting Officer shall notify the Contractor in writing of any breach of the warranty in paragraph (b) of this clause within twelve (12) months. The Contractor shall submit to the Contracting Officer a written recommendation within thirty (30) business days as to the corrective action required to remedy the breach. After the notice of breach, but not later than forty-five (45) business days after receipt of the Contractor's recommendation for corrective action, the Contracting Officer may, in writing, direct correction or replacement as in paragraph (c)(1) of this clause, and the Contractor shall, notwithstanding any disagreement regarding the existence of a breach of warranty, comply with this direction. If it is later determined that the Contractor did not breach the warranty in paragraph (b)(1) of this clause, the contract price will be equitably adjusted. 

(4) If supplies are corrected or replaced, the period for notification of a breach of the Contractor's warranty in paragraph (c)(3) of this clause shall be twelve (12) months from the furnishing or return by the Contractor to the Government of the corrected or replaced supplies or parts thereof. 

(5) The rights and remedies of the Government provided in this clause are in addition to and do not limit any rights afforded to the Government by any other clause of the contract. 

H14.1.1  Warranty Extensions

The Contractor shall offer annual extensions, under the same terms and conditions, to the base warranty of H14.1. This warranty extension shall be equal in duration to that set forth in paragraph (b)(1) of H14.1 and shall run from the expiration of the base warranty.  Warranty extension offers shall apply only to those LRUs under continuous warranty coverage from acceptance through exercise of the extension.

H14.1.2  Prioritization

All returned LRUs will be submitted as one of these priorities:

(a) Priority 1: Emergency replacement: LRU will be shipped by next available carrier to the designated FAA site, after telephonic request form the FAA official designated in writing.

(b) Priority 2: Urgent replacement: LRU will be shipped by next business day carrier to the designated FAA site, after telephonic request form the FAA official designated in writing.

(c) Priority 3: Routine replacement: LRU will be shipped within ten (10) business days to the designated FAA site, after telephonic request form the FAA official designated in writing.

H.14.2 Reserved  

H15.0
YEAR 2000 WARRANTY – COMMERCIAL/NON-COMMERCIAL SUPPLY ITEMS

The contractor warrants that each commercial and non-commercial item, service, features, support systems, and/or hardware, software, and firmware product delivered under this contract shall be able to accurately process date data (including, but not limited to, calculating, comparing, and sequencing) from, into, and between the twentieth and twenty-first centuries, including leap year calculations, when used IAW the product documentation provided by the contractor, provided that all products (e.g., hardware, software, firmware) external to this contract used in combination with products delivered under this contract properly exchange date data with such products.  If the contract requires that products must perform as a system IAW the foregoing warranty, then that warranty shall apply to those products as a system.  The duration of this warranty and the remedies available to the Government for breach of this warranty shall be as defined in, and subject to, the superior of the terms and limitations of the contractor’s standard commercial warranty or warranties contained in this contract.  Notwithstanding any provision to the contrary in such commercial warranty or warranties, the remedies available to the Government under this warranty shall include repair or replacement of any product whose non-compliance is discovered and made known to the contractor in writing within ninety (90) days after acceptance.  Nothing in this warranty shall be construed to limit any rights or remedies the Government may otherwise have under this contract with respect to defects other than Year 2000 performance.

H16.0
Performance Incentive

Incentive Schedule 1: The Contractor shall be entitled to collect a Performance Incentive in the amount of $1,000,000 if satisfactory completion of Factory Acceptance Test of the MDR as defined below is met by [Date TBD as agreed during negotiations]

Factory Acceptance Test Satisfactory Completion Criteria:

(a) Compliance with all MDR shalls/requirements have been verified or have been dispositioned by the FAA and;

(b) All failures have been recorded as Program Trouble Reports (PTRs) and;

(c) All  PTRs have been resolved and fixes have been successfully tested and/or dispositioned by the FAA and;

(d) MDR functional and physical configuration audits have been completed

(e) Test results, concurred with by the FAA, are available to substantiate FCA/PCA and;

(f) The Contractor has provided the FAA a Test Report IAW Attachment J-2 and;

(g) The Post Test review (Attachment J-1, paragraph 3.5.2) has been completed.

If any of the above criteria is met at a date beyond  [Date TBD as stated above], 

no performance incentive will be paid.

Incentive Schedule 2: The Contractor shall be entitled to collect a Performance Incentive in the amount of $1,000,000 if the following activities are met by [Date TBD as agreed during negotiations]

(a) Site Acceptance Test (SAT) at the Independent Operational Test and Evaluation (IOT&E) keysite has been completed and has met requirements and;

(b) MDR technical manuals have been delivered IAW the MDR delivery schedule and;

(c) Required training has been completed and;

(d) Program Trouble Reports from Factory Acceptance Testing and Operational Testing have been satisfactorily closed and;

(e) Maintenance support is in place to support the MDR.

If the above criteria is met at a date beyond [Date TBD as stated above], no performance incentive will be paid.

Each Incentive Schedule is independent.

H17.0
BEST COMMERCIAL PRICES

All prices offered under this contract; whether offered at contract award, priced at a later date, or prices for optional items shall be priced at or below the contractors best commercial prices.

H18.0
Software Licenses, Source Code, and Intellectual Property Rights

 (a)  Definitions.  As used in this clause:

(1) “Commercial computer software” means software developed or regularly used for non-governmental purposes which --

(i) Has been sold, leased, or licensed to the public;

(ii) Has been offered for sale, lease, or license to the public;

(iii) Has not been offered, sold, leased, or licensed to the public but will be available for commercial sale, lease, or license in time to satisfy the delivery requirements of this contract; or

(iv) Satisfies a criterion expressed in paragraph (a)(1)(i), (ii), or (iii) of this clause and would require only minor modification to meet the requirements of this contract.

(2) “Computer database” means a collection of recorded data in a form capable of being processed by a computer.  The term does not include computer software.

(3) “Computer program” means a set of instructions, rules, or routines, recorded in a form that is capable of causing a computer to perform a specific operation or series of operations.

(4) “Computer software” means computer programs, source code, source code listings, object code listings, design details, algorithms, processes, flow charts, formulae, and related material that would enable the software to be reproduced, recreated, or recompiled.  Computer software does not include computer databases or computer software documentation.

(5) “Computer software documentation” means owner’s manuals, user’s manuals, installation instructions, operating instructions, and other similar items, regardless of storage medium, that explain the capabilities of the computer software or provide instructions for using the software.

(6) “Developed” means that --

(i) A computer program has been successfully operated in a computer and tested to the extent sufficient to demonstrate to reasonable persons skilled in the art that the program can reasonably be expected to perform its intended purpose;

(ii) Computer software, other than computer programs, has been tested or analyzed to the extent sufficient to demonstrate to reasonable persons skilled in the art that the software can reasonably be expected to perform its intended purpose; or

(iii) Computer software documentation required to be delivered under a contract has been written, in any medium, in sufficient detail to comply with requirements under that contract.

(7) “Developed exclusively at private expense” means development was accomplished entirely with costs charged to indirect cost pools, costs not allocated to a government contract, or any combination thereof.

(i) Private expense determinations should be made at the lowest practicable level.

(ii) Under fixed-price contracts, when total costs are greater than the firm-fixed-price or ceiling price of the contract, the additional development costs necessary to complete development shall not be considered when determining whether development was at government, private, or mixed expense.

(8) “Developed exclusively with government funds” means development was not accomplished exclusively or partially at private expense.

(9) “Developed with mixed funding” means development was accomplished partially with costs charged to indirect cost pools and/or costs not allocated to a government contract, and partially with costs charged directly to a government contract.

(10) “Government purpose” means any activity in which the United States Government is a party, including cooperative agreements with international or multi-national defense organizations or sales or transfers by the United States Government to foreign governments or international organizations.  Government purposes include competitive procurement, but do not include the rights to use, modify, reproduce, release, perform, display, or disclose computer software or computer software documentation for commercial purposes or authorize others to do so.

(11) “Government purpose rights” means the rights to --

(i) Use, modify, reproduce, release, perform, display, or disclose computer software or computer software documentation within the Government without restriction; and

(ii) Release or disclose computer software or computer software documentation outside the Government and authorize persons to whom release or disclosure has been made to use, modify, reproduce, release, perform, display, or disclose the software or documentation for United States government purposes.

(12) “Minor modification” means a modification that does not significantly alter the nongovernmental function or purpose of the software or is of the type customarily provided in the commercial marketplace.

(13) “Noncommercial computer software” means software that does not qualify as commercial computer software under paragraph (a)(1) of this clause.

(14) “Restricted rights” apply only to noncommercial computer software and mean the Government’s rights to --

(i) Use a computer program with one computer at one time.  The program may not be accessed by more than one terminal or central processing unit or time shared unless otherwise permitted by this contract;

(ii) Transfer a computer program to another Government agency without the further permission of the Contractor if the transferor destroys all copies of the program and related computer software documentation in its possession and notifies the licensor of the transfer.  Transferred programs remain subject to the provisions of this clause;

(iii) Make the minimum number of copies of the computer software required for safekeeping (archive), backup, or modification purposes;

(iv) Modify computer software provided that the Government may --

(A) Use the modified software only as provided in paragraphs (a)(14)(i) and (iii) of this clause; and

(B) Not release or disclose the modified software except as provided in paragraphs (a)(14)(ii), (v) and (vi) of this clause;

(v) Permit contractors or subcontractors performing service contracts (see 37.101 of the Federal Acquisition Regulation) in support of this or a related contract to use computer software to diagnose and correct deficiencies in a computer program, to modify computer software to enable a computer program to be combined with, adapted to, or merged with other computer programs or when necessary to respond to urgent tactical situations, provided that --

(A) The Government notifies the party which has granted restricted rights that a release or disclosure to particular contractors or subcontractors was made;

(B) The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the software, or use software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(14)(iv) of this clause, for any other purpose; and

(C) Such use is subject to the limitation in paragraph (a)(14)(i) of this clause; and

(vi) Permit contractors or subcontractors performing emergency repairs or overhaul of items or components of items procured under this or a related contract to use the computer software when necessary to perform the repairs or overhaul, or to modify the computer software to reflect the repairs or overhaul made, provided that --

(A) The intended recipient is subject to the use and non-disclosure agreement or is a Government contractor receiving access to the software for performance of a Government contract and

(B) The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the software, or use software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(14)(iv) of this clause, for any other purpose.

(15) “Unlimited rights” means rights to use, modify, reproduce, release, perform, display, or disclose computer software or computer software documentation in whole or in part, in any manner and for any purpose whatsoever, and to have or authorize others to do so.

(b) Rights in computer software or computer software documentation.  The Contractor grants or shall obtain for the Government the following royalty free, world-wide, nonexclusive, irrevocable license rights in noncommercial computer software or computer software documentation.  All rights not granted to the Government are retained by the Contractor.

(1) Unlimited rights.  The Government shall have unlimited rights in --

(i) Computer software developed exclusively with Government funds;

(ii) Computer software documentation required to be delivered under this contract;

(iii) Corrections or changes to computer software or computer software documentation furnished to the Contractor by the Government;

(iv) Computer software or computer software documentation that is otherwise publicly available or has been released or disclosed by the Contractor or subcontractor without restriction on further use, release or disclosure, other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the software to another party or the sale or transfer of some or all of a business entity or its assets to another party;

(v) Computer software or computer software documentation obtained with unlimited rights under another Government contract or as a result of negotiations; or

(vi) Computer software or computer software documentation furnished to the Government, under this or any other Government contract or subcontract thereunder with --

(A) Restricted rights in computer software, limited rights in technical data, or government purpose license rights and the restrictive conditions have expired; or

(B) Government purpose rights and the Contractor’s exclusive right to use such software or documentation for commercial purposes has expired.

(2) Government purpose rights.

(i) Except as provided in paragraph (b)(1) of this clause, the Government shall have government purpose rights in computer software developed with mixed funding.

(ii) Government purpose rights shall remain in effect for a period of twenty years unless a different period has been negotiated.  Upon expiration of the five-year or other negotiated period, the Government shall have unlimited rights in the computer software or computer software documentation.  The government purpose rights period shall commence upon execution of the contract, subcontract, letter contract (or similar contractual instrument), contract modification, or option exercise that required development of the computer software.

(iii) The Government shall not release or disclose computer software in which it has government purpose rights to any other person unless 

(A) Prior to release or disclosure, the intended recipient is subject to the use and non-disclosure agreement or

(B) The recipient is a Government contractor receiving access to the software or documentation for performance of a Government contract.

(3) Restricted rights.

(i) The Government shall have restricted rights in noncommercial computer software required to be delivered or otherwise provided to the Government under this contract that were developed exclusively at private expense.

(ii) The Contractor, its subcontractors, or suppliers are not required to provide the Government additional rights in noncommercial computer software delivered or otherwise provided to the Government with restricted rights.  However, if the Government desires to obtain additional rights in such software, the Contractor agrees to promptly enter into negotiations with the Contracting Officer to determine whether there are acceptable terms for transferring such rights.  All noncommercial computer software in which the Contractor has granted the Government additional rights shall be listed or described in a license agreement made part of the contract (see paragraph (b)(4) of this clause).  The license shall enumerate the additional rights granted the Government.

(4) Specifically negotiated license rights.

(i) The standard license rights granted to the Government under paragraphs (b)(1) through (b)(3) of this clause, including the period during which the Government shall have government purpose rights in computer software, may be modified by mutual agreement to provide such rights as the parties consider appropriate but shall not provide the Government lesser rights in computer software than are enumerated in paragraph (a)(14) of this clause or lesser rights in computer software documentation than are enumerated in paragraph (a)(13) of the Rights in Technical Data -- Noncommercial Items clause of this contract.

(ii) Any rights so negotiated shall be identified in a license agreement made part of this contract.

(5) Prior government rights.  Computer software or computer software documentation that will be delivered, furnished, or otherwise provided to the Government under this contract, in which the Government has previously obtained rights shall be delivered, furnished, or provided with the pre-existing rights, unless --

(i) The parties have agreed otherwise; or

(ii) Any restrictions on the Government’s rights to use, modify, reproduce, release, perform, display, or disclose the data have expired or no longer apply.

(6) Release from liability.  The Contractor agrees to release the Government from liability for any release or disclosure of computer software made IAW paragraph (a)(14) or (b)(2)(iii) of this clause, IAW the terms of a license negotiated under paragraph (b)(4) of this clause, or by others to whom the recipient has released or disclosed the software, and to seek relief solely from the party who has improperly used, modified, reproduced, released, performed, displayed, or disclosed Contractor software marked with restrictive legends.

(c) Rights in derivative computer software or computer software documentation.  The Government shall retain its rights in the unchanged portions of any computer software or computer software documentation delivered under this contract that the Contractor uses to prepare, or includes in, derivative computer software or computer software documentation.

(d) Third party copyrighted computer software or computer software documentation.  The Contractor shall not, without the written approval of the Contracting Officer, incorporate any copyrighted computer software or computer software documentation in the software or documentation to be delivered under this contract unless the Contractor is the copyright owner or has obtained for the Government the license rights necessary to perfect a license or licenses in the deliverable software or documentation of the appropriate scope set forth in paragraph (b) of this clause, and prior to delivery of such --

(1) Computer software, has provided a statement of the license rights obtained in a form acceptable to the Contracting Officer; or

(2) Computer software documentation, has affixed to the transmittal document a statement of the license rights obtained.

(e) Identification and delivery of computer software and computer software documentation to be furnished with restrictions on use, release, or disclosure.

(1) This paragraph does not apply to restrictions based solely on copyright.

(2) Except as provided in paragraph (e)(3) of this clause, computer software that the Contractor asserts should be furnished to the Government with restrictions on use, release, or disclosure is identified in an attachment to this contract (the Attachment).  The Contractor shall not deliver any software with restrictive markings unless the software is listed on the Attachment.

(3) In addition to the assertions made in the Attachment, other assertions may be identified after award when based on new information or inadvertent omissions unless the inadvertent omissions would have materially affected the source selection decision.  Such identification and assertion shall be submitted to the Contracting Officer as soon as practicable prior to the scheduled date for delivery of the software, in the following format, and signed by an official authorized to contractually obligate the Contractor:

(i) Identification and Assertion of Restrictions on the Government’s Use, Release, or Disclosure of Computer Software.

(ii) The Contractor asserts for itself, or the persons identified below, that the Government’s rights to use, release, or disclose the following computer software should be restricted:

Computer Software to be Furnished With Restrictions*
Basis for Assertion**
Asserted Rights Category***
Name of Person Asserting Restrictions****

(LIST)
(LIST)
(LIST)
(LIST)

*  Generally, development at private expense, either exclusively or partially, is the only basis for asserting restrictions on the Government’s rights to use, release, or disclose computer software.
**  Indicate whether development was exclusively or partially at private expense.  If development was not at private expense, enter the specific reason for asserting that the Government’s rights should be restricted.
***  Enter asserted rights category (e.g., restricted or government purpose rights in computer software, government purpose license rights from a prior contract, rights in SBIR software generated under another contract, or specifically negotiated licenses).
****  Corporation, individual, or other person, as appropriate.
  Date
______________________________

  Printed Name and Title
______________________________


______________________________

  Signature
______________________________

(End of identification and assertion)

(4) When requested by the Contracting Officer, the Contractor shall provide sufficient information to enable the Contracting Officer to evaluate the Contractor’s assertions.  The Contracting Officer reserves the right to add the Contractor’s assertions to the Attachment and validate any listed assertion, at a later date, IAW the procedures of the Validation of Asserted Restrictions -- Computer Software clause of this contract.

(f) Marking requirements.  The Contractor, and its subcontractors or suppliers, may only assert restrictions on the Government’s rights to use, modify, reproduce, release, perform, display, or disclose computer software by marking the deliverable software or documentation subject to restriction.  Except as provided in paragraph (f)(5) of this clause, only the following legends are authorized under this contract:  the government purpose rights legend at paragraph (f)(2) of this clause; the restricted rights legend at paragraph (f)(3) of this clause; or the special license rights legend at paragraph (f)(4) of this clause; and/or a notice of copyright as prescribed under 17 U.S.C.401 or 402.

(1) General marking instructions.  The Contractor, or its subcontractors or suppliers, shall conspicuously and legibly mark the appropriate legend on all computer software that qualify for such markings.  The authorized legends shall be placed on the transmittal document or software storage container and each page, or portions thereof, of printed material containing computer software for which restrictions are asserted.  Computer software transmitted directly from one computer or computer terminal to another shall contain a notice of asserted restrictions.  However, instructions that interfere with or delay the operation of computer software in order to display a restrictive rights legend or other license statement at any time prior to or during use of the computer software, or otherwise cause such interference or delay, shall not be inserted in software that will or might be used in combat or situations that simulate combat conditions, unless the Contracting Officer’s written permission to deliver such software has been obtained prior to delivery.  Reproductions of computer software or any portions thereof subject to asserted restrictions, shall also reproduce the asserted restrictions.

(2) Government purpose rights markings.  Computer software delivered or otherwise furnished to the Government with government purpose rights shall be marked as follows:

Government Purpose Rights


Contract No.




Contractor Name




Contractor Address









Expiration Date



The Government’s rights to use, modify, reproduce, release, perform, display, or disclose this software are restricted by paragraph (b)(2) of the Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation clause contained in the above identified contract.  No restrictions apply after the expiration date shown above.  Any reproduction of the software or portions thereof marked with this legend must also reproduce the markings.

(3) Restricted rights markings.  Software delivered or otherwise furnished to the Government with restricted rights shall be marked with the following legend:

Restricted Rights


Contract No.




Contractor Name




Contractor Address








The Government’s rights to use, modify, reproduce, release, perform, display, or disclose this software are restricted by paragraph (b)(3) of the Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation clause contained in the above identified contract.  Any reproduction of computer software or portions thereof marked with this legend must also reproduce the markings.  Any person, other than the Government, who has been provided access to such software must promptly notify the above named Contractor.

(4) Special license rights markings.

(i) Computer software or computer software documentation in which the Government’s rights stem from a specifically negotiated license shall be marked with the following legend:

Special License Rights

The Government’s rights to use, modify, reproduce, release, perform,
display, or disclose these data are restricted by Contract No.  _____
(Insert contract number)____, License No.  ____(Insert license
identifier)____.  Any reproduction of computer software, computer
software documentation, or portions thereof marked with this legend
must also reproduce the markings.

(ii) For purposes of this clause, special licenses do not include government purpose license rights acquired under a prior contract (see paragraph (b)(5) of this clause).

(5) Pre-existing markings.  If the terms of a prior contract or license permitted the Contractor to restrict the Government’s rights to use, modify, release, perform, display, or disclose computer software or computer software documentation and those restrictions are still applicable, the Contractor may mark such software or documentation with the appropriate restrictive legend for which the software qualified under the prior contract or license.  The marking procedures in paragraph (f)(1) of this clause shall be followed.

(g) Contractor procedures and records.  Throughout performance of this contract, the Contractor and its subcontractors or suppliers that will deliver computer software or computer software documentation with other than unlimited rights, shall -- 

(1) Have, maintain, and follow written procedures sufficient to assure that restrictive markings are used only when authorized by the terms of this clause; and

(2) Maintain records sufficient to justify the validity of any restrictive markings on computer software or computer software documentation delivered under this contract.

(h) Removal of unjustified and nonconforming markings.

(1) Unjustified computer software or computer software documentation markings.  The rights and obligations of the parties regarding the validation of restrictive markings on computer software or computer software documentation furnished or to be furnished under this contract are contained in the Validation of Asserted Restrictions -- Computer Software and the Validation of Restrictive Markings on Technical Data clauses of this contract, respectively.  Notwithstanding any provision of this contract concerning inspection and acceptance, the Government may ignore or, at the Contractor’s expense, correct or strike a marking if, IAW the procedures of those clauses, a restrictive marking is determined to be unjustified.

(2) Nonconforming computer software or computer software documentation markings.  A nonconforming marking is a marking placed on computer software or computer software documentation delivered or otherwise furnished to the Government under this contract that is not in the format authorized by this contract.  Correction of nonconforming markings is not subject to the Validation of Asserted Restrictions -- Computer Software or the Validation of Restrictive Markings on Technical Data clause of this contract.  If the Contracting Officer notifies the Contractor of a nonconforming marking or markings and the Contractor fails to remove or correct such markings within sixty (60) days, the Government may ignore or, at the Contractor’s expense, remove or correct any nonconforming markings.

(i) Relation to patents.  Nothing contained in this clause shall imply a license to the Government under any patent or be construed as affecting the scope of any license or other right otherwise granted to the Government under any patent.

(j) Limitation on charges for rights in computer software or computer software documentation.

(1) The Contractor shall not charge to this contract any cost, including but not limited to license fees, royalties, or similar charges, for rights in computer software or computer software documentation to be delivered under this contract when --

(i) The Government has acquired, by any means, the same or greater rights in the software or documentation; or

(ii) The software or documentation are available to the public without restrictions.

(2) The limitation in paragraph (j)(1) of this clause --

(i) Includes costs charged by a subcontractor or supplier, at any tier, or costs incurred by the Contractor to acquire rights in subcontractor or supplier computer software or computer software documentation, if the subcontractor or supplier has been paid for such rights under any other Government contract or under a license conveying the rights to the Government; and

(ii) Does not include the reasonable costs of reproducing, handling, or mailing the documents or other media in which the software or documentation will be delivered.

(k) Applicability to subcontractors or suppliers.

(1) Whenever any noncommercial computer software or computer software documentation is to be obtained from a subcontractor or supplier for delivery to the Government under this contract, the Contractor shall use this same clause in its subcontracts or other contractual instruments, and require its subcontractors or suppliers to do so, without alteration, except to identify the parties.  No other clause shall be used to enlarge or diminish the Government’s, the Contractor’s, or a higher tier subcontractor’s or supplier’s rights in a subcontractor’s or supplier’s computer software or computer software documentation.

(2) The Contractor and higher tier subcontractors or suppliers shall not use their power to award contracts as economic leverage to obtain rights in computer software or computer software documentation from their subcontractors or suppliers.

(3)  The Contractor shall ensure that subcontractor or supplier rights are recognized and protected in the identification, assertion, and delivery processes required by paragraph (e) of this clause.

(4) In no event shall the Contractor use its obligation to recognize and protect subcontractor or supplier rights in computer software or computer software documentation as an excuse for failing to satisfy its contractual obligation to the Government.

H19.0
Reserved

H20.0
Order of Precedence

In the event of any conflict between any referenced documents, the following order of precedence shall be followed:

1. The Contract Schedule (Sections A through H)

2. Contract Clauses (Section I)

3. List of Documents, Exhibits, and Other Attachments

i)
Attachment J-3, Multimode Digital Radio Subsystem Specification (FAA-E-2938)

ii) Attachment J-5, Multimode Digital Radio/Radio Interface Unit Interface Control Document (NAS-IC-41033502)

iii) Attachment J-4, MDT Software Requirements Specification (FAA-E-2944)

iv)
Attachment J-1, Statement of Work

 v)
Attachment J-2, Contract Data Requirements List and Data Item Descriptions

H21.0
Engineering Changes/Waivers/Deviations

H21.1
Engineering Change Proposals (ECPs)

The Contractor shall prepare Class I Engineering Change Proposals (ECPs) (CDRL A013) when a proposed baseline change affects CI(s) form, fit and function, corrects a deficiency, or impacts logistic documentation or support.  The terms “Form”, “Fit”,  “Function” and “Deficiency” are defined as follows:

(a) Form - The physical configuration (shape) of an item to ensure interchangeability and compatibility with intended applications;

(b) Fit - The description of input/output characteristics to ensure interoperability with related interfacing items;

(c) Function - The performance characteristics to ensure that the item is capable of doing its intended job; and

(d) Deficiency - Any condition or characteristic of the CI which is not in compliance with the established baseline.

Notwithstanding any provision of this contract the Contractor is responsible for the development of Engineering Change Proposals (ECPs) and for all aspects of the implementation of the ECP which are required to correct deficiencies.  Implementation shall include, yet not be limited to, retrofit of all CIs and provision of support resources called for under the contract as updated by changes per the ECP.  The contractor may also propose changes, which are solely for the benefit of the contractor; for example, where the contractor wishes to change an approved process to increase his production capabilities without impacting the configuration items contractual requirement.  Changes, which are solely for the benefit of the contractor, if accepted by the Contracting Officer, shall only be incorporated at no expense to the Government.  Changes, which are directed by the Government, shall be incorporated IAW the contract “CHANGES” clauses.

Each proposed Class I ECP shall be limited to those changes required to accomplish the intent of the proposed change.  Changes to established baselines are defined as, but not limited to, impacts to the following:

(a) Performance and operational capabilities;

(b) Interface or interoperability requirements; Specifications requirements;

(c) Logistics (technical documentation, supply support; reliability and maintainability, training and safety); Interchangeability, substitutability or replaceability; and Contract cost, milestones, or deliveries

H21.2
Request for Deviation (RFD)

The Contractor shall prepare a Request for Deviation (RFD) for Government review and approval/disapproval any time the Contractor wishes to request temporary relief from a requirement of any functional, allocated, or product configuration documentation. 
The Contractor shall not deliver items for acceptance by the Government that incorporate a known departure from requirements, unless a RFD has been approved by the Government.

Authorized deviations are a temporary departure from requirements and do not constitute a change to the PBL documentation.  If a Contractor considers it necessary to temporarily depart from the requirements, the Contractor may request a deviation.  Deviations do not apply to software code listings.  Where it is determined that a change should be permanent, an ECP must be processed.

Unless unusual circumstances exist, critical deviations and deviations, which would affect service operation, logistic interoperability, or maintenance (e.g., repair parts, operation or maintenance procedures) shall not be requested.  The affectivity of the RFD should not include the entire remaining number of deliverable units on the contract; if that is the case, an engineering change should be submitted.

Submittal of recurring deviations is discouraged and shall be minimized.  If a proposed deviation is recurring (a repetition or extension of a previously approved deviation), it is probable that either the requirements of the documentation are too stringent or the corrective action of the manufacturer are ineffective.  If it is necessary for a Contractor to request a deviation for the same situation with the same item more than two times, then an engineering change, rather than a deviation, shall be submitted by the Contractor.

H21.3
Class II ECPs, Minor RFDs

ECPs that do not affect the form, fit, or function of a CI shall be prepared as a Class II ECP.  Minor RFDs are those changes that do not affect: health; performance; safety; interchangeability, reliability, survivability, maintainability, or durability of the item and its repair parts; use or operation, weight and size; and appearance.  Class II ECPs and minor RFDs shall be prepared and submitted to the QRO for concurrence in classification.  Processing to QRO shall be accomplished no later than concurrent with the Contractor’s formal release of the engineering change.  The QRO shall notify the contractor of concurrence or non-concurrence within fifteen (15) business days after Government receipt.  If the QRO does not notify the Contractor within fifteen (15) business days, concurrence shall be assumed.

In the event of non-concurrence, the Contractor shall hold further implementation of the proposed Class II ECP or minor RFD within the Contractor’s own plant, at no increase in the price of this contract.  The Contractor may resubmit the ECP as a Class I ECP or major RFD or, within five (5) days following the QRO non-concurrence, request review by the Contracting Officer (CO).  The Contractor shall perform as directed by the CO; in the event that the contractor disagrees, the contractor may file an appeal under the “DISPUTES” clause of this contract.  Pending an appeal, however, the Contractor shall continue to perform pursuant to the CO’s direction.

H21.4
Revisions to ECPs/RFDs

Revisions made to ECPs/RFDs shall be designated as R1, R2, etc.  Revisions to ECPs/RFDs shall not add new requirements to the original submission.  Revisions to ECPs/RFDs shall not be submitted after they have been approved.

H.22  Subcontracting Plan

The Subcontracting Plan, dated ________, is incorporated into the contract in Section J, Attachment ___.

H.23 Production Decision 

The Government shall grant approval for production of the MDRs (CLIN X002) following satisfactory completion of:

1) FAT

2) SAT at the FAA WJHTC

3) FAA-conducted OT at the WJHTC

4) SAT/IOT&E at the FAA-specified first delivery site, and 

5) Contractors requirements for the FAA In-Service Decision (ISD)

H.24 CANCELLATION, RECISSION, AND RECOVERY OF FUNDS FOR ILLEGAL OR IMPROPER ACTIVITY

(a) If the Government receives information that a contractor or person has engaged in conduct constituting a violation of subsection (a), (b), (c), or (d) of section 27 of the Office of Federal Procurement Policy Act (41 U.S.C. 423) (the Act), as amended by section 4304 of the National Defense Authorization Act for Fiscal Year 1996 (Pub. L. 104-106), the Government may-

(1) Cancel the screening information request, if the contract has not been awarded or issued; or

(2) Rescind the contract with respect to which- 

(i) The Contractor or someone acting for the Contractor has been convicted for an offense where the conduct constitutes a violation of subsection 27 (a) or (b) of the Act for the purpose of either-

(a) Exchanging the information covered by such subsections for anything of value; or

(b) Obtaining or giving anyone a competitive advantage in the award of an FAA procurement contract; or

(ii) The head of the contracting activity has determined, based upon a preponderance of the evidence, that the Contractor, or someone acting for the Contractor has engaged in conduct constituting an offense punishable under subsection 27 (e)(1) of the Act.

(a) If the Government rescinds the contract under paragraph (a) of this clause, the Government is entitled to recover, in addition to any penalty prescribed by law, the amount expended under the contract.  

(b) The rights and remedies of the Government specified herein are not exclusive, and are in addition to any other rights and remedies provided by law, regulation, or under this contract.

(End of Clause)

H.25 PRICE OR FEE ADJUSTMENT FOR ILLEGAL OR IMPROPER ACTIVITY

(a) The Government, at its election, may reduce the price of a fixed-price type contract and the total cost and fee under a cost-type contract by the amount of profit or fee determined as set forth in paragraph (b) of this clause if the head of the contracting activity or designee determines that there was a violation of subsection 27 (a), (b), or (c) of the Office of Federal Procurement Policy Act, as amended (41 U.S.C. 423), as implemented in the FAA’s Acquisition Management System (AMS).

(b) The price or fee reduction referred to in paragraph (a) of this clause shall be-

(1) For cost-plus-fixed-fee contracts, the amount of fee specified in the contract at the time of award;

(2) For cost-plus-incentive-fee contracts, the target fee specified in the contract at the time of award, notwithstanding any minimum fee or “fee floor” specified in the contract;

(3) For cost-plus-award-fee contracts-

(i) The base fee established in the contract at the time of contract award;

(ii) If no base fee is specified in the contract, 30 percent of the amount of each award fee otherwise payable to the Contractor for each award fee evaluation period or at each award fee determination point.

(4) For fixed-price-incentive contracts, the Government may-

(i) Reduce the contract target price and contract target profit both by an amount equal to the initial target profit specified in the contract at the time of contract award; or 

(ii) If an immediate adjustment to the contract target price and contract target profit would have had a significant adverse impact on the incentive price revision relationship under the contract, or adversely affect the contract financing provisions, the contracting officer may defer such adjustment until establishment of the total final price of the contract.  The total final price established IAW the incentive price revisions of the contract shall be reduced by an amount equal to the initial target profit specified in the contract at the time of contract award and such reduced price shall be the total final contract price.  

(5) For firm-fixed price contracts, by 10 percent of the initial contract price or a profit amount determined by the Contracting Officer from records or documents in existence prior to the date of the contract award.  

(c) The Government, may, at its election, reduce a prime contractor’s price or fee IAW the procedures of paragraph (b) of this clause for violations of the Act by its subcontractors by an amount not to exceed the amount of profit or fee reflected in the subcontract at the time the subcontract was first definitively priced.

(d) In addition to the remedies in paragraph (a) and (c) of this clause, the Government may terminate this contract for default.  The rights and remedies of the Government specified herein are not exclusive and are in addition to any rights and remedies provided by law or under this contract.  

(End of Clause)         
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